
Notice of an Application for an 
Amendment to a Planning Permit  
 
 
 
 
 

The land affected by the 
application is located at: 

L1 PS815176 V11992 F194 

We 1/9 Southeast Boulevard, Pakenham VIC 3810 

The application is to:  Section 72 amendment to the permit to amend plans to include Part 
Common Property for the Use of the land for a food and drink premises, 
and the sale and consumption of liquor (producer’s licence) in association 
with industry (micro-brewery) 

 

APPLICATION DETAILS 

The applicant for the amendment to 
the permit is: 

LiquorPlan 

Application number: T210338 - 1 

You may look at the application and any documents that support 
the application at the office of the Responsible Authority: 

Cardinia Shire Council, 20 Siding Avenue, Officer 3809.  

This can be done during office hours and is free of charge. 

Documents can also be viewed on Council’s website at 
cardinia.vic.gov.au/advertisedplans or by scanning the QR code.   

 

HOW CAN I MAKE A SUBMISSION?  

This application has not been decided.  You can still make a submission 
before a decision has been made.  The Responsible Authority will not decide 
on the application before: 

31 January 2025 

WHAT ARE MY OPTIONS? 
Any person who may be affected by 
the proposed amendment to permit 
may object or make other 
submissions to the responsible 
authority. 

If you object, the Responsible 
Authority will notify you of the 
decision when it is issued. 

An objection must: 

• be made to the Responsible 
Authority in writing; 

• include the reasons for the 
objection; and 

• state how the objector would be 
affected. 

The Responsible Authority must make a 
copy of every objection available at its 
office for any person to inspect during 
office hours free of charge until the end 
of the period during which an application 
may be made for review of a decision on 
the application.  

 

 

https://www.cardinia.vic.gov.au/advertisedplans
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Planning Enquiries 

Phone: 1300 787 624 

Web: www.cardinia.vic.gov.au 

 
 
 
 
 
 
 
 

 

 

The Land  i  

 
 

Office Use Only  Application No.: Date Lodged: / / 
 

 

Application to 

AMEND a Planning Permit 
If you need help to complete this form, read MORE INFORMATION at the end of this form. 

 Any material submitted with this application, including plans and personal information, will be made 

available for public viewing, including electronically, and copies may be made for interested parties for 

the purpose of enabling consideration and review as part of a planning process under the Planning 

and Environment Act 1987. If you have any questions, please contact Council’s planning department. 

 This form cannot be used to: 

• amend a permit or part of a permit if the Victorian Civil and Administrative Tribunal (VCAT) has directed 

under section 85 of the Act that the responsible authority must not amend that permit or that part of the 

permit (as the case requires); or 

• amend a permit issued by the Minister under Division 6 of Part 4 of the Act (these applications must be 

made to the Minister under section 97I of the Act). 

 Questions marked with an asterisk (*) must be completed. 

Click for further information. 

Address of the land. Complete the Street Address and one of the Formal Land Descriptions. 

Street Address * 

 
 

 
Formal Land Description * 

Complete either A or B. 

 This information can be 

found on the certificate 
of title. 

If this application relates to more than 

one address, attach a separate sheet 

setting out any additional property 

details. 
 

Planning Permit Details  i  

What permit is being 

amended?* 

 

The Amended Proposal  i  

 You must give full details of the amendment being applied for. Insufficient or unclear information will delay your application 

What is the amendment 

being applied for?* 

• Indicate the type of changes 

proposed to the permit. 

• List details of the proposed 

changes. 

If the space provided is insufficient, 

attach a separate sheet. 

i 

Postcode: Suburb/Locality: 

St. Name: St. No.: Unit No.: 

A Lodged Plan Title Plan Plan of Subdivision 

OR 
 

B 

Parish/Township Name: 

Section No.: Crown Allotment No.: 

No.: Lot No.: 

Planning Permit No.: 

This application seeks to amend: 

What the permit allows Plans endorsed under the permit 

Current conditions of the permit Other documents endorsed under the permit 

Provide plans clearly identifying all proposed changes to the endorsed plans, together with: any information required 

by the planning scheme, requested by Council or outlined in a Council checklist; and if required, include a description 

of the likely effect of the proposal. 

Details: 

1 PS815176

1 9 Southeast Boulevard 

Pakenham 3810

T210338 PA

  and adjoining area of common property

Use of land for the sale and consumption of liquor in association 
with an existing Food and drink premises-Manufacturing sales 
use, where the area that liquor is allowed to be consumed or 
supplied under an existing Producer's Licence is to be increased 
(no change to existing approved maximum capacity, trading times 
or music provision), via an amendment to an existing permit
The following amendments to the Existing Permit are required:
• Amend Preamble to include reference to, "Use of land for the sale 
and consumption of liquor where the area that liquor is allowed to 
be consumed or supplied under an existing Producer's Licence is 
to be increased”.
• Endorse submitted the Application Plan under Condition 1 (Existing 
Endorsed Plan to be superseded).
•
Amend /add any other relevant condition as the Council reasonably requies

http://www.cardinia.vic.gov.au/
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Development Cost  i    

Estimate cost of development* 

If the permit allows development, 

estimate the cost difference between 

the development allowed by the 

permit and the development to be 

allowed by the amended permit. 

 
 
 

Existing Conditions  i  

Describe how the land is used 

and developed now * 

For example, vacant, three dwellings, 

medical centre with two practitioners, 

licensed restaurant with 80 seats, 

grazing. 

 
 
 
 
 
 
 

 

Title Information  i  

Encumbrances on title * 

Have the conditions of the land changed since the time of the original permit application? 

If yes, please provide details of the existing conditions. 

Yes No 

Provide a plan of the existing conditions if the conditions have changed since the time of the original permit application. 

Photos are also helpful. 

Does the proposal breach, in any way, an encumbrance on title such as a restrictive covenant, 

section 173 agreement or other obligation such as an easement or building envelope? 

Yes (If ‘yes’ contact council for advice on how to proceed before continuing with this 

application.) 

No 

Not applicable (no such encumbrance applies). 

Provide a full, current copy of the title for each individual parcel of land forming the subject site. 

The title includes: the covering ‘register search statement’, the title diagram and the associated title documents, known 

as ‘instruments’, for example, restrictive covenants. 

Cost of proposed amended 

development: 

Cost of the permitted 

development: Cost difference (+ or –): 

– = 

Insert ‘NA’ if no development is proposed by the permit. 

You may be required to verify this estimate. 

$ $ $ 0 0 0

Food and drink premises, micro brewery
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Checklist  i  

Have you: 

 
 
 
 
 
 
 
 
 

Lodgement  i  
 

Lodge the completed and 

signed form and all documents 

with: 

 
 
 
 
 

 
 

 

Deliver application in person, by post or by electronic lodgement. 
 

 

Filled in the form completely? 

 
Paid or included the application fee? 

 
Attached all necessary supporting information and documents? 

Completed the relevant council planning permit checklist? 

Signed the declaration above? 

Most applications require a fee to be paid. Contact Council 

to determine the appropriate fee. 

 

Cardinia Shire Council 

PO Box 7 

Pakenham VIC 3810 
 
In person: 20 Siding Avenue, Officer 

 
Contact information: 

Telephone: 1300 787 624 

Fax: (03) 5941 3784 

Email: mail@cardinia.vic.gov.au 

DX: 81006 

mailto:mail@cardinia.vic.gov.au
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 i  MORE INFORMATION 
 

The Land 
It is important that your application to amend a planning permit includes 

details of the land, consistent with the Planning Permit. Refer to a copy 

of your Planning Permit, when completing the street address section of 

the form. 

Also ensure you provide up-to-date details for the formal land 

description, using the current copy of the title. 

 

Planning Permit Details 
You must identify the permit being amended by specifying the permit 

number. This can be found at the beginning of the permit. 

 

The Amended Proposal 
First select the type of amendment being applied for. This may include 

an amendment to: 

• the use and/or development allowed by the permit 

• conditions of the permit. 

• plans approved by the permit. 

• any other document approved by the permit. 

Then describe the changes proposed to the permit, including any 

changes to the plans or other documents included in the permit. 

 

Development Cost 
In most instances an application fee will be required. This fee must be 

paid when you lodge the application. The fee is set down by government 
regulations. 

To help Council calculate the application fee, you must provide an 

accurate cost estimate of the proposed development to be allowed 

by the amended permit and the difference between the development 

allowed by the permit. 

Council may ask you to justify your cost estimates. Costs are required 

solely to allow Council to calculate the permit application fee. 

Fees are exempt from GST. 

The cost difference is calculated as follows: 
 

Development 

cost related to 

the Application to 
Amend a Planning 
Permit 

 

– 

Development 
cost related to the 

Application for 

Planning Permit 

 
 

= 

 
 

Cost Difference 

If the estimated cost of the proposed amended development is less than 

the estimated cost of the development allowed by the permit, show it as 

a negative number. 

Example 1 

Where the cost of the development to be allowed by the amended permit 

is lower than the cost of the development allowed by the permit: 

$180,000 – $195,000 = -$15,000 

Example 2 

Where the cost of the development to be allowed by the amended permit 
is higher than the cost of the development allowed by the permit: 

$250,000 – $195,000 = $55,000 

 Costs for different types of development can be obtained from 

specialist publications such as Cordell Housing: Building Cost Guide or 
Rawlinsons: Australian Construction Handbook. 

 Contact the Council to determine the appropriate fee. Go to 

planning.vic.gov.au to view a summary of fees in the Planning and 

Environment (Fees) Regulations. 

 

 
 
 

Existing Conditions 
How should land be described? 

If the conditions of the land have changed since the time of the original 

permit application, you need to describe, in general terms, the way 
the land is used now, including the activities, buildings, structures and 

works that exist (for example, single dwelling, 24 dwellings in a three- 

storey building, medical centre with three practitioners and 8 car parking 

spaces, vacant land). 

Please attach to your application a plan of the existing conditions of the 

land, if the conditions have changed since the time of the original permit 

application. Check with the local Council for the quantity, scale and level 

of detail required. 

It is also helpful to include photographs of the existing conditions. 

 

Title Information 
What is an encumbrance? 

An ‘encumbrance’ is a formal obligation on the land, with the most 

common type being a ‘mortgage’. Other common examples of 

encumbrances include: 

• Restrictive Covenants: A ‘restrictive covenant’ is a written agreement 

between owners of land restricting the use or development of the land 

for the benefit of others, (eg. a limit of one dwelling or limits on type 

of building materials to be used). 

• Section 173 Agreements: A ‘section 173 agreement’ is a contract 

between an owner of the land and the Council which sets out 

limitations on the use or development of the land. 

• Easements: An ‘easement’ gives rights to other parties to use the 

land or provide for services or access on, under or above the surface 

of the land. 

• Building Envelopes: A ‘building envelope’ defines the 

development boundaries for the land. 

Aside from mortgages, the above encumbrances can potentially limit or 

even prevent certain types of proposals. 

What documents should I check to find encumbrances 

Encumbrances are identified on the title (register search statement) 

under the header ‘encumbrances, caveats and notices’. The actual 

details of an encumbrance are usually provided in a separate document 
(instrument) associated with the title. Sometimes encumbrances are 

also marked on the title diagram or plan, such as easements or building 

envelopes. 

What about caveats and notices? 

A ‘caveat’ is a record of a claim from a party to an interest in the land. 

Caveats are not normally relevant to planning applications as they 

typically relate to a purchaser, mortgagee or chargee claim, but can 

sometimes include claims to a covenant or easement on the land. These 

types of caveats may affect your proposal. 

Other less common types of obligations may also be specified on title 

in the form of ‘notices’. These may have an effect on your proposal, 

such as a notice that the building on the land is listed on the Heritage 

Register. 

What happens if the proposal contravenes an encumbrance on title? 

Encumbrances may affect or limit your proposal or prevent it from 

proceeding. Section 61(4) of the Planning and Environment Act 1987 for 

example, prevents a Council from granting a permit if it would result in a 

breach of a registered restrictive covenant. If the proposal contravenes 

any encumbrance, contact the Council for advice on how to proceed. 

You may be able to modify your proposal to respond to the issue. If 

not, separate procedures exist to change or remove the various types 
of encumbrances from the title. The procedures are generally quite 

involved and if the encumbrance relates to more than the subject 

property, the process will include notice to the affected party. 

 You should seek advice from an appropriately qualified person, such 

as a solicitor, if you need to interpret the effect of an encumbrance or if 

you seek to amend or remove an encumbrance. 

http://planning.vic.gov.au/
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Why is title information required? 

Title information confirms the location and dimensions of the land 

specified in the planning application and any obligations affecting what 

can be done on or with the land. 

As well as describing the land, a full copy of the title will include a 

diagram or plan of the land and will identify any encumbrances, caveats 

and notices. 

What is a ‘full’ copy of the title? 

The title information accompanying your application must include a 

‘register search statement’ and the title diagram, which together make up 

the title. In addition, any relevant associated title documents, known as 

‘instruments’, must also be provided to make up a full copy of the title. 

Check the title to see if any of the types of encumbrances, such as 

a restrictive covenant, section 173 agreement, easement or building 

envelope, are listed. If so, you must submit a copy of the document 

(instrument) describing that encumbrance. Mortgages do not need to be 
provided with planning applications. 

 Some titles have not yet been converted by Land Registry into an 

electronic register search statement format. In these earlier types of 

titles, the diagram and encumbrances are often detailed on the actual 
title, rather than in separate plans or instruments. 

Why is ‘current’ title information required? 

It is important that you attach a current copy of the title for each 

individual parcel of land forming the subject site. ‘Current’ title 

information accurately provides all relevant and up-to-date information. 

Some councils require that title information must have been searched 

within a specified time frame. Contact the Council for advice on their 

requirements. 

 Copies of title documents can be obtained from Land Registry: Level 

10, 570 Bourke Street, Melbourne; 03 8636 2010; 

www.landata.vic.gov.au – go direct to “titles & property certificates” 

 

Applicant and Owner Details 
This section provides information about the permit applicant, the owner 

of the land and the person who should be contacted about any matters 

concerning the permit application. 

The applicant is the person or organisation that wants the permit. The 

 
 

Declaration 
The declaration should be signed by the person who takes responsibility 

for the accuracy of all the information that is provided. This declaration is 

a signed statement that the information included with the application is 

true and correct at the time of lodgement. 

The declaration can be signed by the applicant or owner. If the owner is 

not the applicant, the owner must either sign the application form or must 

be notified of the application which is acknowledged in the declaration 

 Obtaining or attempting to obtain a permit by wilfully making or 

causing any false representation or declaration, either orally or in writing, 

is an offence under the Planning and Environment Act 1987 and could 

result in a fine and/or cancellation of the permit 

 

Need help with the Application? 
If you have attended a pre-application meeting with a Council planner, 

fill in the name of the planner and the date, so that the person can be 

consulted about the application once it has been lodged. This will help 

speed up the processing of your application. 

 

Checklist 
You should provide sufficient supporting material with the application to 

describe the proposal in enough detail for the council to make a decision. 
It is important that copies of all plans and information submitted with the 

application are legible. 

There may be specific application requirements set out in the planning 

scheme for the use or development you propose. The application should 

demonstrate how these have been addressed or met. 

The checklist is to help ensure that you have: 

• provided all the required information on the form 

• included payment of the application fee 

• attached all necessary supporting information and documents 

• completed the relevant Council planning permit checklist 

• signed the declaration on the last page of the application form. 

 The more complete the information you provide with your application, 

the sooner Council will be able to make a decision. 

applicant can, but need not, be the contact person.   

In order to avoid any confusion, the Council will communicate only 
with the person who is also responsible for providing further details. 

The contact may be a professional adviser (e.g. architect or planner) 

engaged to prepare or manage the application. To ensure prompt 

communications, contact details should be given. 

Check with Council how they prefer to communicate with you about the 

application. If an email address is provided this may be the preferred 

method of communication between Council and the applicant/contact. 

The owner of the land is the person or organisation who owns the land at 

the time the application is made. Where a parcel of land has been sold 

and an application made prior to settlement, the owner’s details should 

be identified as those of the vendor. The owner can, but need not, be the 

contact or the applicant. 

See Example. 

 

Lodgement 
The application must be lodged with the Council responsible for the 

planning scheme in which the land affected by the application is 

located. In some cases the Minister for Planning or another body is the 

responsible authority instead of Council. Ask the Council if in doubt. 

Check with council how they prefer to have the application lodged. For 

example, they may have an online lodgement system, prefer email or 

want an electronic and hard copy. Check also how many copies of plans 

and the size of plans that may be required. 

Contact details are listed in the lodgement section on the last page of 

the form. 

 Approval from other authorities: In addition to obtaining a planning 

permit, approvals or exemptions may be required from other authorities 

or Council departments. Depending on the nature of your proposal, 

these may include food or health registrations, building permits or 

approvals from water and other service authorities. 
 

 

http://www.landata.vic.gov.au/
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Surname: BROWNING 
Name: 

Postal Address: If it is a P.O. Box, enter the details here: 

Business phone: 9123 4567 
Fax: 9123 4567 

Surname: HODGE 

St. Name: PO BOX 111 

Contact person’s details* 

Name: 
Same as applicant 

Postal Address: If it is a P.O. Box, enter the details here: 

Name: Same as applicant ✓ 

Postal Address: If it is a P.O. Box, enter the details here: 

day / month / year 

Applicant and Owner Details  i  

Provide details of the applicant and the owner of the land. 

Applicant * 

The person who wants the permit. 

 
 
 
 
 
 
 

Please provide at least one contact 

phone number * 

 
 
 

 
Where the preferred contact person 

for the application is different from 

the applicant, provide the details of 

that person. 

 
 
 
 
 
 
 

 
Owner * 

 

The person or organisation 

who owns the land 

Where the owner is different 
from the applicant, provide 
the details of that person or 
organisation. 

Date: Owner’s Signature (Optional): 

Postcode: State: Suburb/Locality: 

St. Name: St. No.: Unit No.: 

Organisation (if applicable): 

Surname: First Name: Title: 

Postcode: 3194 State: VIC Suburb/Locality:  PARKDALE 

St. No.: Unit No.: 

Organisation (if applicable): TOWN PLANNING CONSULTANTS 

First Name: ANDREW Title: MR 

Contact information for applicant OR contact person below 

Mobile phone: 0412 345 678 

Email: tcpl@bigpond.net.au 

Postcode:3527 State: VIC Suburb/Locality:  WYCHEPROOF 

St. Name: ARDOUR LANE St. No.:  12 Unit No.: 4 

Organisation (if applicable): RESPONSIBLE DEVELOPERS PTY LTD 

First Name: LEN Title: MR 

 

EXAMPLE 
 

 

mailto:tcpl@bigpond.net.au
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The land in this folio is affected by
    OWNERS CORPORATION 1 PLAN NO. PS815176S

DOCUMENT END
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The Victorian Government acknowledges the Traditional Owners of Victoria and pays respects to their ongoing connection to their Country, History and Culture. The Victorian Government extends this respect to their Elders,
past, present and emerging.
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PRODUCER'S LICENCE Licence No.  32810184

Subject to the provisions of the Liquor Control Reform Act 1998 and any conditions specified in the licence, the licensee is
authorised to supply liquor up to and including 31 December 2024

Licensee PAKENHAM BREWING PTY LTD (ACN:646 391 022)

Address PO BOX 36 Licensed 1/9 SOUTH EAST BOULEVARD
for service PAKENHAM 3810 premises PAKENHAM 3810
of notices address

Trading as SMILEY BREWING CO.

GENERAL INFORMATION
A liquor licence does not override local laws, planning schemes and conditions on planning permits.  It is the responsibility of the
licensee to ensure they comply with these and all conditions of a planning permit above what is specified on the liquor licence.
Where the trading hours on your planning permit are less than the trading hours on this liquor licence, you must comply with the
hours on the planning permit.

Any reference to the Liquor Regulator below is a reference to the Victorian Liquor Commission, or any successor statutory office,
body or officer however named, under the Liquor Control Reform Act 1998 or successor legislation, that has powers and carries
out regulatory functions equivalent to the Victorian Liquor Commission.

TYPE OF LICENCE
This licence is a producer's licence and authorises the licensee to supply liquor that is the licensee's product at any time and on
any premises to a person who holds a licence under the Liquor Control Reform Act 1998.

This licence also authorises the licensee during the trading hours specified below to:
- supply liquor that is the licensee's product for consumption on or off the licensed premises;  and
- supply liquor that is not the licensee's product for consumption on the licensed premises.

AMENITY
The licensee shall not cause or permit undue detriment to the amenity of the area to arise out of or in connection with the use of
the premises to which the licence relates during or immediately after the trading hours authorised under this licence.
The licensee shall ensure that the level of noise emitted from the licensed premises shall not exceed the permissible noise levels for
entertainment noise as specified in the State Environment Protection Policy (Control of Music Noise from Public Premises) No.N-2.

TRADING HOURS
Sunday, Good Friday and ANZAC Day Between 10am and 11pm
On any other day Between 7am and 11pm

AUTHORISATION TO SUPPLY LICENSEE'S PRODUCT AT EVENTS OFF THE LICENSED PREMISES
The licensee may supply liquor that is the licensee's product in sealed containers, bottles or cans and sales by the glass at events
that are conducted off the licensed premises and that are not a major event within the meaning of Section 14B of the Liquor
Control Reform Act 1998 and are not a horse racing event, subject to the following conditions:
. the licensee must keep a register of all events at which it has supplied its product and produce the records for inspection upon

request by an authorised person.
. the licensee must have the consent of the event organisers to supply liquor at the event.
. any persons supplying liquor at a promotional event must have completed a responsible service of alcohol course approved by

the Commission.
. liquor may be supplied at a promotional event between the hours of 7am and 8pm
End of Conditions - Printed on 30/10/2024
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Produced: 01/11/2024 11:03:49 AM OWNERS CORPORATION 1

PLAN NO. PS815176S

The land in PS815176S is affected by 1 Owners Corporation(s)

Land Affected by Owners Corporation:
Common Property 1, Lots 1 - 6.

Limitations on Owners Corporation:
Unlimited

Postal Address for Services of Notices:
FACEY OWNERS CORP, 10A E J COURT DANDENONG SOUTH MELBOURNE VIC 3175

AX736335R 16/02/2024

Owners Corporation Manager:
NIL

Rules:
Model Rules apply unless a matter is provided for in Owners Corporation Rules. See Section 139(3) Owners Corporation Act 2006 

Owners Corporation Rules:
1. AR793889Y 20/12/2018

Additional Owners Corporation Information:
OC039658X 16/06/2018

Notations:
NIL

Entitlement and Liability:
NOTE – Folio References are only provided in a Premium Report.

Land Parcel Entitlement Liability

Common Property 1 0 0

Lot 1 25 25

Lot 2 25 25

Lot 3 25 25

Lot 4 25 25

Lot 5 25 25

Lot 6 25 25

Secure Electronic Registries Victoria (SERV), Level 13, 697 Collins Street Docklands 3008
Locked bag 20005, Melbourne 3001, DX 210189
ABN 86 627 986 396
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Entitlement and Liability:
NOTE – Folio References are only provided in a Premium Report.

Land Parcel Entitlement Liability

Total 150.00 150.00

From 31 December 2007 every Body Corporate is deemed to be an Owners Corporation. Any reference to a Body Corporate in any Plan,
Instrument or Folio is to be read as a reference to an Owners Corporation. 

Statement End.

Department of Environment, Land, Water & 
Planning

Owners Corporation Search Report
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PLAN NO. PS815176S
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LAND DESCRIPTION

Common Property 1 on Plan of Subdivision 815176S.
PARENT TITLE Volume 11949 Folio 579
Created by instrument PS815176S 16/06/2018

REGISTERED PROPRIETOR

Estate Fee Simple
Sole Proprietor
    OWNERS CORPORATION 1 PLAN NO. PS815176S of FACEY OWNERS CORP, 10A E J COURT
    DANDENONG SOUTH MELBOURNE VIC 3175
    PS815176S 16/06/2018

ENCUMBRANCES, CAVEATS AND NOTICES

COVENANT AM092458F 08/08/2015

    Any encumbrances affecting Common Property that are derived from an
    encumbrance shown on titles to lots affected by the Owners Corporation.

    Any encumbrances created by Section 98 Transfer of Land Act 1958 or Section
    24 Subdivision Act 1988 and any other encumbrances shown or entered on the
    plan set out under DIAGRAM LOCATION below.

AGREEMENT  Section 173 Planning and Environment Act 1987
    AN411070C 23/12/2016

NOTICE  Section 45 Melbourne Strategic Assessment (Environment Mitigation
    Levy) 2020
    AT390564J 01/07/2020

DIAGRAM LOCATION

SEE PS815176S FOR FURTHER DETAILS AND BOUNDARIES

ACTIVITY IN THE LAST 125 DAYS

NIL

------------------------END OF REGISTER SEARCH STATEMENT------------------------
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Street Address: COMMERCIAL DRIVE PAKENHAM VIC 3810

OWNERS CORPORATIONS

The land in this folio is affected by
    OWNERS CORPORATION 1 PLAN NO. PS815176S
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The land in PS815176S is affected by 1 Owners Corporation(s)

Land Affected by Owners Corporation:
Common Property 1, Lots 1 - 6.

Limitations on Owners Corporation:
Unlimited

Postal Address for Services of Notices:
FACEY OWNERS CORP, 10A E J COURT DANDENONG SOUTH MELBOURNE VIC 3175

AX736335R 16/02/2024

Owners Corporation Manager:
NIL

Rules:
Model Rules apply unless a matter is provided for in Owners Corporation Rules. See Section 139(3) Owners Corporation Act 2006 

Owners Corporation Rules:
1. AR793889Y 20/12/2018

Additional Owners Corporation Information:
OC039658X 16/06/2018

Notations:
NIL

Entitlement and Liability:
NOTE – Folio References are only provided in a Premium Report.

Land Parcel Entitlement Liability

Common Property 1 0 0

Lot 1 25 25

Lot 2 25 25

Lot 3 25 25

Lot 4 25 25

Lot 5 25 25

Lot 6 25 25
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Entitlement and Liability:
NOTE – Folio References are only provided in a Premium Report.

Land Parcel Entitlement Liability

Total 150.00 150.00

From 31 December 2007 every Body Corporate is deemed to be an Owners Corporation. Any reference to a Body Corporate in any Plan,
Instrument or Folio is to be read as a reference to an Owners Corporation. 

Statement End.

Department of Environment, Land, Water & 
Planning

Owners Corporation Search Report
Produced: 08/01/2025 08:10:52 AM OWNERS CORPORATION 1

PLAN NO. PS815176S

Secure Electronic Registries Victoria (SERV), Level 13, 697 Collins Street Docklands 3008
Locked bag 20005, Melbourne 3001, DX 210189
ABN 86 627 986 396

Page 2 of 2





Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) and adjoining area of common property 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
2 

 

 

Locality plan (from Google) including public transport, with site marked with red peg 

 

Cadastral/zoning map (from VicPlan) with site highlighted in blue and approximate setback between site and nearest non-
industrial zoned site indicated. A more detailed zoning map is provided below 

The site a lot and an adjoining area of common property, which are both part of a larger site that abuts the 
south side of Southeast Boulevard and the east side Commercial Drive, in an industrial area of Pakenham. 
Pakenham South Employment PSP Area, Pakenham. 

The lot forming most of the site (which adjoins the intersection) is roughly rectangular with an area of 
501sqm. The relevant area of common property, which will now become part of the site, is about 75sqm.  

The site is developed with an industrial building, which is now currently used in accordance with the Existing 
Permit (below). The relevant area of common property is simply an open, concreted area that has no 
apparent purpose (ie it does not contain linemarking that would indicate its use for car parking and nor is 
it shown as such on the Title Plan). There is designated car parking behind the building.  

Issued by the Council at its own direction, Planning Permit T210338 PA (the Existing Permit) is as follows:  
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Existing Permit Document (Page 3 is a backing paper only) 

 

Existing Permit Endorsed Plan 

Pedestrian access to the existing licensed area is directly via the entry at the front of the site. 

The designated carpark (at the rear of the site) contains 7 car spaces. 
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Liquor is currently supplied under the following: 

 

Existing Licence Document  

 

Existing Licence Endorsed (Red Line) Plan 
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The site is in a predominantly industrial neighbourhood. There are no apparent residential/dwelling uses 
anywhere near the site (even the nearest land NOT in an Industrial zone is more than 200m from the site). 

Public transport near the site includes trains at Pakenham Railway Station (2.5km by foot from the site). To 
the extent that it is relevant , the train services in this case are also in the Night Network, meaning that 
there is all night public transport access on Friday and Saturday. Pakenham Railway Station is a Premium 
Station, which means that it is staffed from first to last train and also provides public toilets. Pakenham in 
general is serviced by taxis. While distant, routes to/from the site and the nearest public transport and main 
taxi access points, are not through traditional residential areas. 

Southeast Boulevard and Commercial Drive are both industrial roads with two lanes of sealed carriageway 
in each direction and footpaths on each side. Mainly unrestricted onstreet kerbside parking is available 
throughout the adjoining road network; near the site, onstreet parking along both Southeast Boulevard and 
Commercial Drive is unrestricted. 

The area has a high proportion of buildings fronting the street, straight street/road alignments, wide 
footpaths, no major pedestrian bottlenecks such as narrow bridges or walkways, orderly landscaping, and 
good public lighting. Being an industrial area, however, the neighbourhood has no bicycle parking, rubbish 
bins, street benches or public toilets, although when I visited, I also did not observe any liquor-related litter 
or other evidence of public liquor consumption near the site. 

Please refer also to the also-submitted Site Context Plan. 
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The site and its neighbourhood. Photos taken approx. 1pm-2pm Fri 10 Oct 24. Note: because I am cognisant 
of privacy considerations (ie limiting photos containing identifiable people, cars etc), the area shown may 

have in fact been busier when I visited than it may seem in these photos 

 

The site (viewed from Southeast Boulevard) 

 

Area in front of site looking west (A-frame sign marks approx. eastern end of proposed external patron area). Patron entry is at left 
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Bar and internal patron area (just inside patron entry) including bottom right close up of beer taps. Note: large number of taps. While 
unfortunately I did not take a more direct photo, the top right photo shows that the bar is located directly opposite an extensive area 

of glazing (sightline shown with arrow), through which the proposed patron area is fully visible from the bar 

   

(Internal) signage behind bar 

  

Other liquor sold from bar and stage at west side of patron area. Note: under a Producer’s licence, liquor that is not the producer’s 
own product may be sold for consumption (only) on the premises 
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Existing toilets (L) and onsite food truck (R) 
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Internal brewing and storage areas, and (bottom) external car park at rear of site (with access off Commercial Drive) 

 

Car parking and access next to front of site 

  

Intersection of Southeast Boulevard and Commercial Drive, a key feature of the immediate environs of the site 

  

Commercial Drive looking north (L) and south (R) from next to site 
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The area along Southeast Boulevard between Koo Wee Rup Road and the site (going generally east to west) 



Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) and adjoining area of common property 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
12 
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The area along Southeast Boulevard west of the site 
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THE PROPOSAL 

The proposal is the Use of land for the sale and consumption of liquor in association with an existing Food 
and drink premises-Manufacturing sales use, where the area that liquor is allowed to be consumed or 
supplied under an existing Producer's Licence is to be increased (no change to existing approved maximum 
capacity, trading times or music provision), via an amendment to an existing permit2: 

• The licensed area will continue to cover all of the existing internal area of the building but will now be 
extended into some of the external common property area at the front of the site.  

• No new external building or works, or additional car or bicycle parking spaces are proposed, other 
than planter boxes and an additional bollard, which will separate the proposed licensed external 
patron area from the adjoining car parking accessway and ensure patron safety. 

• Patron access to/from the licensed premises will be only via the existing front entry. Except for 
emergencies, the rear external opening will be unavailable to patrons at all times. 

• There will be a minimum of 1 staff on the licensed premises at any time when liquor is sold or 
consumed on the licensed premises. This includes that there will continue to be a responsible person 
responsible for the management or control of the licensed premises (ie an adult in the role of manager 
or acting manager, and including being responsible for security, patron management and complaints). 

• Other staff will be engaged on an as-required basis based on estimated actual patron numbers. 
Relevant Responsible Service of Alcohol (RSA) requirements will apply to all staff serving liquor. 

• No change is proposed to the existing permitted/licensed trading times ( Wednesday and Thursday 4 
pm to 10 pm; Friday 1 pm to 11 pm; and Saturday and Sunday 12 pm to 11 pm), however these will 
now also apply to the external area in front of the building.  

• No change is proposed to the existing permitted/licensed maximum patron capacity, ie there will be 
a maximum of 90 patrons on the licensed premises at any one time (the expanded licensed area will 
simply allow for a larger area to be occupied by the same number of patrons). 

• If the capacity on the licensed premises appears to be at or approaching 80% of this maximum, a staff 
member will carry out a rough count of patrons on the premises, and if it looks like this will increase 
so as to exceed the permitted/licensed patron capacity, monitor the entry(s)/exit(s) (including 
counting patrons going in/out) to ensure that this does not occur. 

• While patrons will have the option of drinking liquor on its own, food will continue to be available 
during all permitted/licensed trading hours. Table and chairs will continue to be provided for all 
patrons. No gaming or sexually-explicit entertainment is proposed. 

• No music other than would comply with Condition 8 of the Existing Permit is proposed (Condition 8 
requires, "Noise levels associated with the use must at all times comply with the Environment 
Protection Regulations under the Environment Protection Act 2017"). 

• A waste storage area on the site will continue to be used for the storage of waste including from the 
proposed sale/consumption of liquor. No bottle crushers are proposed. Waste will continue to be 
separated into recyclables and general rubbish, for collection by a private service from the site’s rear.  

 
2 Under the Liquor Control Reform Act, a Producer's licence authorises the licensee (a) to supply liquor that is the licensee's product 
at any time and on any premises to another licensee; and (b) to supply during ordinary trading hours and at any other time determined 
by the Commission and specified in the licence, (i) liquor that is the licensee's product for consumption on or off the licensed premises; 
and (ii) liquor that is not the licensee's product for consumption on the licensed premises; and (c) to supply packaged liquor that is the 
licensee's product during ordinary trading hours and at any other time determined by the Commission and specified in the licence to 
a person who makes an off-premises request". The “ordinary trading hours” under the Liquor Control Reform Act in relation to a 
producer's licence are (i) the hours between 7 a.m. and 11 p.m. on each day, other than Sunday, Good Friday or ANZAC Day; and (ii) 
the hours between 10 a.m. and 11 p.m. on Sunday, Good Friday and ANZAC Day. Any licence/variation will be sought via a (separate) 
application to Liquor Control Victoria (LCV) 
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• Given the industrial nature of the neighbourhood, it is not proposed to limit the hours either of 
delivery/unloading of goods associated with the proposal or the emptying or collection of waste. 

• Given the nature of the immediate neighbourhood (including setbacks from the nearest residential 
areas), it is not proposed to specifically keep doors and windows closed during permitted/licensed 
trading times. 

• The licensed premises will be non-smoking. Patrons wishing to smoke will be directed to the area next 
to the site entry (outside the proposed external patron area) and requested to remain respectful of 
the neighbours while they are there. Smoking will be limited to 5 persons at any time. 

• In the event that queuing is required, it will be actively supervised, including by advising patrons of 
wait times, and monitoring incoming prospective patrons for signs of intoxication. 

• It is not proposed that there would be any formal "passouts". However, while patrons will be free to 
enter and exit the premises, those doing so will be actively monitored by staff. A prominent notice(s) 
and staff will advise patrons that they are not allowed to take liquor off the premises except in 
packaged form. 

PLANNING CONTROLS AND POLICY 

The Planning and Environment Act 1987 

The Planning and Environment Act 1987 authorises the making of planning schemes, as well as setting out 
the procedures associated with applications for permits (or amendments to permits) under those schemes. 

Section 72 of the Act, “Application for amendment of permit”, states: 

(1) A person who is entitled to use or develop land in accordance with a permit may apply to the responsible authority for an 
amendment to the permit.  

(2) This section does not apply to—  

(a) a permit or a part of a permit issued at the direction of the Tribunal, if the Tribunal has directed under section 85 that the 
responsible authority must not amend that permit or that part of the permit (as the case requires); or  

(b) a permit issued under Division 6.  

Section 73, “What is the procedure for the application?” states: 

(1) Subject to this section, sections 47 to 62 (with any necessary changes) apply to an application to the responsible authority to 
amend a permit as if—  

(a) the application were an application for a permit; and  

(b any reference to a permit were a reference to the amendment to the permit.  

(2) If the responsible authority decides to grant an amendment to a permit subject to conditions, the conditions must relate to the 
amendment to the permit; and  

(3) Any conditions to which an amendment to a permit is subject form part of the permit when it is issued.  

The application is appropriately made, with the authorisation of the permit holder. The permit has been 
acted on and is still “live”. The permit was not issued under Division 6 or at the direction of the Tribunal. 

It should be further noted that any decision on an amendment is limited by Section 73 above and (except 
as allowed by Clause 52.27) is not an opportunity to revisit the “entire” existing use as though it were an 
application for an entirely new permit. 

The following amendments to the Existing Permit are required: 

• Amend Preamble to include reference to, "Use of land for the sale and consumption of liquor where 
the area that liquor is allowed to be consumed or supplied under an existing Producer's Licence is to 
be increased”. 

• Endorse submitted the Application Plan under Condition 1 (Existing Endorsed Plan to be superseded). 



Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) and adjoining area of common property 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
16 

 

• Amend /add any other relevant condition as the Council reasonably requires. 

The Cardinia Planning Scheme 

Land use in the municipality is subject to Cardinia Planning Scheme, a combination of state, regional and 
local provisions. All clauses referred to in this submission are from Cardinia Planning Scheme. 

Clause 73.03 Land use terms  

Food and drink premises is defined at Clause 73.03 Land use terms as, "Land used to prepare and sell food 
and drink for immediate consumption on, or off, the premises".  

The definition of "Manufacturing sales" at Clause 73.03 Land use terms is "Land used, as an incidental part 
of an industry, to retail goods made materially different on the land by that industry". It is understood that 
the permit preamble references both uses (which was a matter that was the subject of considerable 
correspondence re the original application) because the approved use is simultaneously BOTH Food and 
drink premises and Manufacturing sales. Food and drink premises and Manufacturing sales and 
Manufacturing sales are also both nested in “Retail premises". 

 Both Manufacturing sales and Food and drink premises are nested in Retail premises.  

Introduction to provisions that may trigger a permit requirement for the proposal  

Under Cardinia Planning Scheme, the site is in the Industrial 1 Zone (IN1Z). There is nothing of relevance in 
the zone schedule. No overlays affect the site. Both adjoining roads and also in the IN1Z. 

 

Zoning map with site highlighted in red in centre. There are no relevant overlays 

Clause 33.01 Industrial 1 Zone (IN1Z) 

As a form of "Retail premises (other than Shop)", both Manufacturing sales and Food and drink premises is 
each a Section 2 (Permit required) use in the IN1Z (no conditions apply). No conditions apply. 

The IN1Z also includes: 

Purpose 

To implement the Municipal Planning Strategy and the Planning Policy Framework. 

To provide for manufacturing industry, the storage and distribution of goods and associated uses in a manner which does not 
affect the safety and amenity of local communities.  

Clause 52.06 Car parking  

This includes: 
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Relevant section of Clause 52.06 Car parking (from Victoria Planning Provisions, but same in Cardinia Planning Scheme) 

The site is not in the Principal Public Transport Network Area and there is no relevant Parking Overlay . 
Under Clause 52.06-1, both Manufacturing sales and Food and drink premises require 4 spaces "To each 
100 sqm of leasable floor area" (with any resulting fractions required to be rounded down). 

However, Clause 52.06-1 Scope states that: “Clause 52.06 applies to: a new use; or an increase in the floor 
area or site area of an existing use; or an increase to an existing use by the measure specified in Column C 
of Table 1 in Clause 52.06-5 for that use”. As none of these circumstances apply (including that no increase 
in the existing leasable floor area is proposed, a permit is not required under Clause 52.06 (the Existing 
Permit also grants approval for the reduction of car parking requirements associated with the maximum 90 
patrons approved under the Existing Permit and for which no increase is proposed).  

Note: Leasable floor area is defined at Clause 73.03 as, “That part of the net floor area able to be leased. It 
does not include public or common tenancy areas, such as malls, verandahs, or public conveniences”.  

In turn, Net floor area is defined as “The total floor area of all floors of all buildings on a site. It includes half 
the width of any party wall and the full width of all other walls. It does not include the area of stairs, loading 
bays, accessways, or car parking areas, or any area occupied by machinery required for air conditioning, 
heating, power supply, or lifts”.  

Gross floor area is defined as, “The total floor area of a building, measured from the outside of external 
walls or the centre of party walls, and includes all roofed areas”. That is, if Gross floor area is measured 
from “the outside of external walls … and includes all roofed areas” (but not any area that is outside external 
walls or unroofed), and Gross floor area includes Net floor area, which in turn includes Leasable floor area, 
then logically Leasable floor area does not include areas that are either unroofed or outside external walls. 
A permit is therefore not required under 52.06. 

Even if Leasable floor area were considered not part of Gross floor area but only Net floor area (which is 
specifically referred to in the definition of Leasable floor area), the definition of Leasable floor area states 
that it includes, “half the width of any party wall and the full width of all other walls”. This emphasis on 
walls indicates that an area not inside a wall is not part of Net floor area.  
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Further, if it is not firstly inside a building/beneath a roof, whether an external area is “leasable” is also 
irrelevant to whether it is formally part of Leasable floor area. I am thus confident that Leasable floor area 
does not include an unroofed area outside a building’s walls. 

Thus, as Leasable floor area is part of Net floor area, Net floor area is part of Gross floor area (total floor 
area) and Gross floor area (total floor area) only includes floor area that is inside a building and/or roofed, 
Leasable floor area does include unroofed outdoor areas such as the external area. 

Clause 52.27 Licensed premises 

This includes: 

  

Clause 52.27 Licensed premises (from Victoria Planning Provisions, but same in Cardinia Planning Scheme) 

There is nothing relevant in the schedule to Clause 52.27. As can be seen, a permit is required under 52.27 
because the area in which liquor is allowed to be sold or consumed is to be increased. 

Clause 52.34 Bicycle facilities 

This includes: 
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Relevant section of Clause 52.34 Bicycle facilities (from Victoria Planning Provisions, but same in Cardinia Planning Scheme) 

Under this clause, “Retail premises other than specified in this table” (which includes both Manufacturing 
sales and Food and drink premises) requires “employee” bicycle parking spaces to be provided at the rate 
of “1 to each 300 sq m of leasable floor area” and “visitor” bicycle parking spaces to be provided at the rate 
of 1 to each 500 sq m of leasable floor area. 

However, Clause 52.34-1 also states, "Where the floor area occupied by an existing use is increased, the 
requirement for bicycle facilities only applies to the increased floor area of the use". As there is no proposed 
extension to the floor area (the common property is not floor area), this does not apply. As such, there is 
also no permit requirement under this clause. 

Summary of applicable permit requirements 

In this case a planning permit (or an amendment to an existing permit) is required to: 

• Use land in the IN1Z for Manufacturing sales-Food and drink premises (Clause 33.01) (amendment to 
existing permitted use). 

• Use land for the sale or consumption of liquor where: the area that liquor is allowed to be consumed 
or supplied under a licence is to be increased (Clause 52.27). 

Note: the proposed installation of the planter boxes and the additional bollard do not require a permit, 
because the planter boxes will not be permanently fixed to the ground; and while the bollard will be, it falls 
under the Clause 62.02-2 exemption for a “fence” (being a constructed barrier intended to divide one area 
from another, in this case for the exclusion of vehicles). 

Introduction to relevant state, regional and local planning policy 

State and Regional Policy  

There are several relevant state and regional policies, mainly relating to economic development and land 
use compatibility (these are listed, and responded to, in the "merits" section of this report).  

Local policy 

At Clause 21.04-1 Employment, on Figure 1: Cardinia Employment Areas, the site is in the Pakenham South 
Employment PSP Area. 
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The site is in the Pakenham South Employment PSP Area on Figure 1: Cardinia Employment Areas in Clause 21.04-1 Employment. 

Approximate site location indicated with arrow 

Relevant sections of the Council’s Municipal Strategic Statement (MSS) include: 21.04 Economic 
Development/21.04-1 Employment; and 21.06 Particular uses and development/21.06-2 Community 
safety. These include: 

21.04 Economic Development/21.04-1 Employment  
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21.06 Particular uses and development/21.06-2 Community safety 

  

 

There is no relevant local policy on licensed premises or the like. 

The merits of the application 

The proposal will achieve the outcomes sought by Cardinia Planning Scheme, by being associated with an 
approved Food and drink premises-Manufacturing sales use, which in turn is associated with an approved 
Industry (micro-brewery) use in the Industrial 1-zoned Pakenham South Employment PSP Area. It will 
achieve improved economic development outcomes, and through its appropriate location will achieve good 
amenity outcomes including by being well separated from the nearest traditional residential area. 

More specifically, the proposal is consistent with all relevant policy and other provisions: 

• 13.05-1S Noise management and 13.07-1S Land use compatibility. Given the combination of its site 
context (in Pakenham South Employment PSP Area); contained location (in an industrial area); 
operational nature (expanded Food and drink premises-Manufacturing sales use); location (external 
area adjoining both Southeast Boulevard and Commercial Drive); scale (small); music (background 
only); trading times (latest, 11pm); setback distances (see below) from residential and/or other 
sensitive uses; and most likely (though non-residential areas) walking routes of patron egress to car 
parking, public transport, taxis etc, the proposal is unlikely to result in unreasonable noise emissions 

This includes because noise emissions would also be commensurate with ambient noise levels currently 
around this busy area which includes significant non-residential uses also in Pakenham South 
Employment PSP Area and Southeast Boulevard itself.  

This is an appropriate distance for the above reasons, and especially given the site’s activity centre 
location, the ceasing of licensed trading at 11pm and that patrons will enter/exit the site via external 
area adjoining both Southeast Boulevard and Commercial Drive only. 

Given the nature of the neighbourhood (including setbacks from the nearest residential areas), it is not 
proposed to specifically keep doors and windows closed during permitted/licensed trading times. 

• 17.01-1S Diversified economy, 17.01-1R Diversified economy - Metropolitan Melbourne, 17.02-1S 
Business, 17.02-2S Out-of-centre development, 17.03-1S Industrial land supply, 17.03-2S Sustainable 
industry, 17.04-1S Facilitating tourism and 17.04-1R Tourism in Metropolitan Melbourne. The proposal 
will help to strengthen and diversify the economy, by being associated with a business use (a 
commercial use that is associated with an industrial use) on a site that the planning system has 
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allocated for such use/s, and while it will not relate to a tourism facility per se, it will continue to assist 
in attracting visitors including tourists to Pakenham. 

• 18.01-1S Land use and transport integration, 18.02-1S Walking, 18.02-2S Cycling, 18.02-3S Public 
transport, 18.01-3R Sustainable and safe transport - Metropolitan Melbourne and 18.02-3R Principal 
Public Transport Network – by being in a neighbourhood that is walkable (by local working people), 
having access to bicycle facilities, and having at least some (if distant) public transport access. 

• 19.02-3S Cultural facilities, which seeks: “To develop a strong cultural environment and increase access 
to arts, recreation and other cultural facilities”, with the proposal falling under this broad umbrella. 

• 21.04 Economic Development/21.04-1 Employment and 21.06 Particular uses and development/21.06-
2 Community safety.  

While these clauses do not specifically deal with liquor, Clause 21.04-1 Employment lists as the first of 
its Key issues (with underlining now added): 

Recognising the need for innovation, diversification and resilience within the local economy to improve and develop employment 
opportunities and a strong employment base within the municipality to meet the demands of the growing population 

Even if only incrementally, the expansion of the licensed premises (which will result in diversification 
of what is now on offer) is consistent with the intent behind this Key Issue. And while it will not 
necessarily create additional employment, it will help to consolidate the existing employment. 

Clause 21.06-2 Community includes the following Strategies 

Encourage development that is consistent with safer design principles, including: 

– Maximising visibility and surveillance of the public environment. 

– Providing safe movement through good connections and access. 

– Maximising activity in public places 

The provision of the proposed external patron area is consistent with these strategies in that it will 
maximise both “visibility and surveillance of the public environment” and “activity in public places” (by 
being located next to Southeast Boulevard and Commercial Drive), while “providing safe movement 
through good connections and access (by ensuring that car access/safety to and from the adjoining car 
spaces is not compromised). 

• 33.01 Industrial 1 Zone. While the sale/consumption of liquor itself does not require a permit under 
the Industrial 1 Zone, zoning sets much of the policy context for assessment of the application and it is 
noteworthy that the proposal is associated with a use for which a permit has already been issued under 
the Industrial 1 Zone. The fact that both the sale and consumption of liquor and the Manufacturing 
sales/Food and drink premises use itself are associated with an Industry (micro-brewery) use in the 
Industrial 1 Zone where such uses are encouraged is a factor strongly in its favour.  

That is, without the Industry (micro-brewery) use there would be no Manufacturing sales/Food and 
drink premises use; selling more beer (and other liquor) via providing a better onsite patron experience 
will achieve the IN1Z Purpose by making the Industry (micro-brewery) use even more viable. 

As above, the IN1Z Purpose includes: "To provide for manufacturing industry, the storage and 
distribution of goods and associated uses in a manner which does not affect the safety and amenity of 
local communities”. As it concerns a use (Food and drink premises-Manufacturing sales use) that is 
associated with manufacturing industry (micro-brewery), this is exactly what the proposal will achieve.  

Furthermore, it indirectly encourages the proposal by seeking “To implement the Municipal Planning 
Strategy and the Planning Policy Framework”. Compliance with both is detailed elsewhere.  

It is also relevant that "Accommodation (other than Caretaker's house)" is prohibited in the IN1Z and 
there are no apparent other sensitive uses nearby that would be significantly impacted by the proposal. 

• 52.27 Licensed Premises. This is addressed below. 
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52.27 Licensed Premises 

As above, the Purpose of Clause 52.27 Licensed premises is: 

To ensure that licensed premises are situated in appropriate locations. 

To ensure that the impact of the licensed premises on the amenity of the surrounding area is considered. 

In accordance with the first part (“To ensure that licensed premises are situated in appropriate locations”) 
of 52.27’s Purpose, the proposal relates to a site in an appropriate location (in the Industrial 1 
Zone/Pakenham South Employment PSP Area, having suitable access to relevant services and facilities, 
appropriately separated from the nearest sensitive uses etc).  

In accordance with the second part (“To ensure that the impact of the licensed premises on the amenity of 
the surrounding area is considered”), any impact of the licensed premises on the amenity of the surrounding 
area will be appropriate both in terms of the location and the nature of the proposal itself.  

The following is a brief response to the Clause 52.27 Decision guidelines. 

Decision guideline Response 

The Municipal Planning Strategy and the 
Planning Policy Framework. 

The state and local policy support for the proposal is detailed above. 

The impact of the sale or consumption of 
liquor permitted by the liquor licence on 
the amenity of the surrounding area. 

The proposed sale or consumption of liquor will have only a reasonable 
impact on the amenity of the surrounding area due to: its nature, hours 
of operation and scale; and the area including both its planning scheme 
designation and its excellent available services as well as the site’s own 
setbacks from sensitive uses: 

• The site is in the Industrial 1-zoned Pakenham South Employment 
PSP Area. The site is in is in a predominantly industrial 
neighbourhood. There are no apparent residential/dwelling uses 
anywhere near the site (even the nearest land NOT in an Industrial 
zone is more than 200m from the site). 

• Public transport near the site includes trains at Pakenham Railway 
Station (2.5km by foot from the site). To the extent that it is relevant, 
the train services in this case are also in the Night Network, meaning 
that there is all night public transport access on Friday and Saturday. 
Pakenham Railway Station is a Premium Station, which means that 
it is staffed from first to last train and also provides public toilets. 
Pakenham in general is serviced by taxis.  

• Mainly unrestricted onstreet kerbside parking is available 
throughout the adjoining road network; near the site onstreet 
parking along both Southeast Boulevard and Commercial Drive is 
unrestricted. 

• Being an industrial area, the neighbourhood has no bicycle parking, 
rubbish bins, street benches or public toilets. When I visited, I did 
not observe any liquor-related litter or other evidence of public 
liquor consumption near the site. The area has a high proportion of 
buildings fronting the street, straight street/road alignments, wide 
footpaths, no major pedestrian bottlenecks such as narrow bridges 
or walkways, orderly landscaping, and good public lighting. 

•  This is an appropriate distance (together with the proposal’s nature, 
music provision, scale, trading times and exit point) to prevent any 
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associated significant amenity impacts (eg ones that would breach 
EPA noise policies).  

The impact of the hours of operation on 
the amenity of the surrounding area. 

No change is proposed to the existing permitted/licensed trading times ( 
Wednesday and Thursday 4 pm to 10 pm; Friday 1 pm to 11 pm; and 
Saturday and Sunday 12 pm to 11 pm), however these will now also apply 
to the external area in front of the building.  

Planning Practice Note 61, “Licensed premises: Assessing cumulative 
impact”, Department of Environment, Land, Water and Planning, 
October 2023 (“PPN61”) states, “Licensed premises open after 11pm are 
considered a greater risk to the surrounding area”. Conversely, those 
(such as this one), with a closing time of 11pm, are a lesser risk. 

The trading hours in this case are also in accordance with the “ordinary” 
LCV trading hours (as defined by law) for the licence category; not 
outside the preferred hours in any local planning policy; appropriate to 
the amenity of the area; and generally within the range of trading hours 
for similar existing licensed premises in Cardinia (see details of existing 
licensed premises below). 

The impact of the number of patrons on 
the amenity of surrounding area. 

No change is proposed to the existing permitted/licensed maximum 
patron capacity, ie there will be a maximum of 90 patrons on the licensed 
premises at any one time (the expanded licensed area will simply allow 
for a larger area to be occupied by the same number of patrons). 

PPN61 also states that licensed premises with a patron capacity of over 
200 “may pose a greater risk of alcohol-related harm and result in a 
negative cumulative impact”. Conversely, much of the other policy and 
documents acknowledge that licensed premises with a patron capacity 
of 200 or under) have generally positive impacts by providing both 
diversity and intimacy, and minimising alcohol-related risks3.  

As there will be a maximum capacity of 90 patrons (or 45% of the largest 
licensed premises that PPN61 considers, “may pose a greater risk” (those 
with 200-patrons), the patron capacity will not cause any significant 
amenity impacts. It is also generally within the range of patron capacities 
for similar existing licensed premises in Cardinia (see details of existing 
licensed premises further below). 

The cumulative impact of any existing 
licensed premises and the proposed 
licensed premises on the amenity of the 
surrounding area. 

This is addressed immediately below. 

 

Cumulative Impact Assessment 

General introduction to Cumulative Impact Assessment 

Pursuant to page 2 of Planning Practice Note 61, “Licensed premises: Assessing cumulative impact”, 
Department of Environment, Land, Water and Planning, June 2015 (“PPN61”), a formal Cumulative Impact 
Assessment is NOT required in this case because , as shown in the data further below, the site is NOT in a 

 
3 The Melbourne Planning Scheme (Clause 02.03-3) states that “Well managed licensed premises contribute positively to the activity, 
character and image of the City. Small licensed premises are particularly important to the vitality of the Central City as a 24 hour city” 
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“cluster” of licensed premises (15 existing or proposed licensed premises within 500m of the site, or 3 within 
100m) and the proposal does NOT include existing or proposed licensed trading after 11pm 4. 

PPN61 is also a practice note only that essentially expands upon one of the decision guidelines of Clause 
52.27. It is not a mandatory requirement of the scheme, and it is generally accepted that its requirements 
apply most appropriately to licensed premises that are primarily high capacity and/or late-night licensed 
premises rather than (as in this case) smaller ones with earlier closing times.  

In addition, the key “drivers” of “cumulative impact” tend to be the patron capacity and trading times of 
licensed premises. As, in this case, neither of these will change (the proposal will simply expand the licensed 
area with the same number of patrons over a larger area), there will arguably be NO cumulative impact. 

However, as Clause 52.27 requires cumulative impact to be considered, it is appropriate to provide some 
general comments pursuant to the principles of PPN61 (though the above issues should also be noted). 

While the planning scheme does not define “cumulative impact”, the Statement of Policy on “Assessment 
of the cumulative impact of licensed premises” pursuant to the Liquor Control Reform Act 1998, issued by 
the Victorian Government on 5 October 2010, includes: 

Cumulative Impact refers to the impacts that result from a concentration of licensed premises in a defined area. Evidence has 
identified that cumulative impact is associated with a range of positive and negative outcomes that arise from the combination of 
many factors such as physical and environmental setting, the mix of premises and their operating conditions. 

The positive outcomes can include the creation of a local ‘identity’ or status as an entertainment destination, enhanced vitality, 
economic benefits, and an increase in consumer choice. The negative outcomes of cumulative impact can include crime, a loss of 
amenity, and anti-social behaviours. 

Potential cumulative impacts vary between locations, depending on the number and type of licensed premises, and the capacity 
of the local area to accommodate the concentration e.g. the availability of late night transport. 

PPN61 expands upon this, stating5:  

Cumulative impact refers to both positive and negative impacts that can result from clustering a particular land use or type of land 
use. Potential cumulative impact from a cluster of licensed premises will vary between locations, depending on the mix and number 
of venues and whether the area is a destination for activities associated with the supply of alcohol. Cumulative impact is a product 
of the number and type of venues present, the way they are managed and the capacity of the local area to accommodate those 
venues.  

Negative cumulative impacts can include increased occurrences of:  

• nuisance including noise and anti-social behaviour from intoxicated persons  

• infrastructure capacity problems including limited availability of transport and car parking for patrons and local residents  

• violence and perceived threats to safety  

• crime including vandalism, trespass and property damage.  

Positive cumulative impact can include:  

• the creation of a local ‘identity’ or status as an entertainment or tourism destination  

• enhanced vitality of an area  

• economic benefits  

• increase in consumer choice  

• increased ability to manage impacts, for example by concentrating venues around transport to aid dispersal of patrons.  

The clustering of licensed premises may lead to a negative impact even though any given venue in the cluster may be well run and 
have minimal impact. An area might reach a ‘saturation point’ where an additional licensed premises or a particular type of 
licensed premises is likely to impact negatively on the surrounding area. Alternatively, there may be a positive cumulative impact 
where an additional premises will enhance the character or vibrancy of an area. 

 
4 PPN61, page 2 

5 PPN61, page 2 
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Thus, a licensed premises proposal can result in positive or negative outcomes for its area. Of note is, 
although licensed premises can have disbenefits, they also create social and economic benefits. For 
example, the “Yarra Night Time Economy Strategy 2014-2018” found that the City of Yarra’s Night Time 
Economy (NTE) contributes 8.4% of jobs to Yarra (2,976 jobs), with the economic benefits of the NTE 
estimated to outweigh costs at a ratio of 2:1”. As well as providing employment (including for local 
residents), some of these economic benefits end up (via rates and other taxes) as Council income and is 
used in part to pay for services such as street cleansing and public rubbish collection. 

  

  

General introduction to the different types or groups of licensed premises 

This section is intended to provide an overview of what different groups of licensed premises exist and what 
amenity impacts each is likely to have. I have described each formal licence category in an attachment. 

There are about ten categories of licence, and a similar number of statutory planning land uses with which 
they can be associated. It is difficult to divide up neatly the different groups of licensed premises because, 
while some are distinct from the others, there are also many shared features. However, having carried out 
numerous cumulative impact assessments since 2009, in my opinion, based on both the mix and the focus 
of the goods and services provided, there are four groups of licensed premises. 
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Licensed premises group Likely potential amenity impacts 

The first (and most common) group is “food-based licensed 
premises”. This serves liquor in the context of its 
predominant activity being the preparation of meals for 
consumption on the premises. This is important because 
page 4 of PPN61 says, “Venues that serve food or meals are 
shown to be less at risk of excessive alcohol consumption”), 
and food-based licensed premises usually have both 
moderate trading hours (closing at/before 11pm) and small 
patron capacities (less than 100 patrons). They also provide 
table and chairs for most or all patrons and have high staff-
to-patron ratios, which are further positive attributes 
influencing patron behaviour. Patrons also tend to leave in 
small groups shortly after finishing meals, rather than 
waiting until closing and exiting in a flood6.  

Food-based licensed premises, which include Restaurants and 
Cafes (not defined in the planning scheme but often referred to 
generically as Food and drink premises) thus have amongst the 
least cumulative and other amenity impacts. 

Impacts can include: music noise; patron noise (onsite and offsite), 
and parking competition and vehicle noise. Music and patron noise 
are both usually quiet. Anti-social behaviour is largely non-existent. 

Note: I have not included plant noise and flue odour, since these 
would occur whether or not liquor is served. Waste management 
noise is similar, though for instance emptying bottles and cans into 
a bin is noisier than food scraps. 

The second group is the “bar-based licensed premises”, 
which, while it can have various features such a public bar, a 
dining/bistro room, a band room/dance floor, sports 
bars/gaming/TAB facilities, a bottle shop, function rooms, 
and accommodation, ultimately revolves around its selling 
liquor for consumption on the premises (ie at a “bar”)7.  

They almost always operate under On-premises, General, 
Late-night (General) or Late-night (On-premises ) licences, 
often with larger patron capacities and later trading times 
(though they can also be both small and early closing); and, 
being often older than other licensed premises, occupy 
prominent positions in many towns and suburbs. In the form 
of pubs in particular, “bar-based licensed premises”, are a 
central part of Australian (and Victorian) culture and have 
broad appeal to many sections of the community8. Stand-
alone Bar uses are becoming increasingly common, 
however. 

A sub-group of the second group is the “vertical bar”. The 
key VCAT decision involving the concept of “cumulative 
impact”- Swancom Pty Ltd v Yarra CC (includes Summary) 
(Red Dot) [2009] VCAT 923 (10 June 2009 - makes a 
distinction between premises providing “vertical” drinking 
and other licensed premises. At para 71, Swancom says, “A 
‘vertical bar’ is characterised as being predominantly stand-
up drinking, with limited or no seating, and often in crowded 
venues”. At para 53 it says, “A late night ‘vertical bar’ will, 
for example, have a very different impact to a seated 
restaurant closing at 11 pm”. It would typically operate 
under a General or an On-premises licence and especially, a 

While they often provide meals and other food, they are usually 
not legally required do so and/or not at all times they are serving 
liquor. Often combined with late night trading and large maximum 
patron capacities, this group has the highest amenity impacts 
potential of the four. 

Impacts can include: music noise; patron noise (onsite and offsite); 
anti-social behaviour including rowdiness, assault, street fouling, 
vandalism and litter; waste management noise; and parking 
competition and vehicle noise. 

Note: this does not mean that they are necessarily inappropriate, 
which is ultimately dependant on the site context, including 
existing conditions, zoning (under which the associated land uses 
often do not require a permit), and policy/the activity centre 
hierarchy.  

In general, the higher in the hierarchy an activity centre is, the 
more appropriate it is to accommodate licensed premises of a 
commensurate intensity. As well as from a statutory planning 
perspective, this is also because such areas usually have the best 
services and facilities, such as public transport, taxi ranks, onstreet 
and offstreet parking (especially during relevant peak demand 
times), public toilets, street furniture, rubbish bins and police 
stations.  

In addition, more intensive licensed premises are often in fully 
commercial areas fronting major streets or roads and have other 
amenity impact mitigation measures (patron management, 
security, noise attenuation, onsite parking) that are better than for 
less intensive ones. 

 
6 While these commonly apply to licensed premises trading under BYO Permits and Restaurant and Cafés Licences, they often also 
include ONES with On-premises licences. Licensed restaurants, cafes, generic Food and drink premises and (in some cases) Function 
centres, Wineries, Hotels and Bars can sometimes be considered food-based licensed premises. Some also have Limited Licences 
allowing the delivery of packaged liquor, but this is usually restricted to both a certain quantity of liquor and the delivery of meals 

7 This is not to be confused with a tourist Hotel or Motel, which while often having very large, licensed patron capacities and extensive 
trading times (and which may also have a restaurant) primarily provide accommodation rather than liquor 

8 The mix of goods and services provided means that their focus often changes over the course of a trading day – many are similar to 
cafes (although with beer rather than coffee) during the day, restaurants at mealtimes, and nightclubs later on. They attract a wide 
range of patrons, including individuals, families, friendship groups, sporting clubs and even small associations. A Bar (or Tavern) is 
similar, though (often, much) smaller and with less features, including usually no accommodation or ability to sell liquor for 
consumption off the premises, though this is changing (the real difference is often one of scale – pubs are generally larger, bars 
generally smaller). These typically operate under On-premises or Late night (On-premises licences) (or in rare cases, Producers 
licences) Similarly Bottle shops typically do not sell liquor for consumption on the premises but this is also changing. However, I think 
the main feature of a pub is not so much that it sells liquor for consumption on or off the premises but that it provides a wide range 
of goods and services including its main focus being what happens “on” the premises rather than “off”. 
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Licensed premises group Likely potential amenity impacts 

Late night (General) or a Late night (On-premises) licence9. 
True vertical bars (eg Nightclubs) are rare and tend to only 
exist in highly urban areas. 

The third group is the “packaged liquor-based licensed 
premises”, which allows the sale of liquor (usually packaged) 
for consumption off the premises (ie take-away liquor). This 
can occur under a few different licences, including General, 
Late-night (General) and Producer’s but (since these licences 
also allow on-premises consumption of liquor) its clearest 
example is the Packaged Liquor licence (or in rare cases, a 
Late night (Packaged Liquor) licence).  

Bottle shops were once almost exclusively associated with 
Hotels; but are now almost equally associated with 
Supermarkets, or are stand-alone (usually in commercial 
areas). Some bottle shops also now have General licences, 
allowing them to sell liquor for consumption on or off the 
premises (usually with small bars and patron capacities). 
Due to zoning restrictions, these are generally only found in 
commercial areas. 

Note: I have included online sales of packaged liquor in the 
group below. 

Because customers purchase liquor that they then consume 
elsewhere, the sale of liquor from a “bottle shop” generally does 
not have a direct impact on the amenity of its immediate area. 

Impacts can include: litter; and parking competition and vehicle 
noise. 

The fourth group consists of “miscellaneous licensed 
premises” such as ones associated with sporting 
clubs/community organisations, ones selling liquor by 
wholesale, the internet or in other minor ways (such as in 
hampers) or ones for the sale of liquor manufactured on the 
same (wineries, breweries, distilleries etc) site.  

Although many could also be categorised as food-based 
licensed premises, Function centre, Restricted place of 
assembly and Restricted recreation facility are in this group. 
These variously operate under Full Club, Limited, On-
premises, Pre-retail, Producer’s, Remote seller’s, or 
Restricted Club licences. 

Either due to their natures (some involve community 
organisations, or the consumption of liquor is simply not the main 
activity associated with the use or where patrons are well known 
to each other, which tempers their behaviour) or locations (eg 
sporting clubs, wineries and breweries etc tend to be in public open 
space, rural or industrial areas that are often well-separated from 
the nearest residential or other sensitive uses), these tend not to 
have major amenity impacts. 

Impacts can include: limited anti-social behaviour including litter; 
and parking competition and vehicle noise. 

 

The existing licensed premises is a combination of all four of the above groups since it involves the sale and 
consumption of both food and liquor (and other drinks) on the premises as well as the sale of liquor 
(licensee’s product only) for consumption off the premises, as well as being associated with a manufacturing 
use. Even if it is regarded as being essentially a “bar-based licensed premises” (with all other attributes being 
ancillary to this), give its location (in an industrial area), scale (90 patrons), and trading times (11pm closing), 
it is still of the type of licensed premises that would have minimal offsite amenity impacts. 

Introduction to the “existing conditions” regarding licensed premises in Pakenham 

This part of Pakenham is a still-developing area with a limited history as a centre of licensed uses. However, 
the wider area of Pakenham has a more significant history, and according to https://liquor.vcglr.vic.gov.au, 
there are 63 existing licences in Pakenham (not just within 500m of the site).  

Most have a five-star rating - indicating good management over at least the last three years (please refer 
to the attachments for how the five-star rating system works). 

 
9 Post 11pm (or 12am) licensed trading times are often a good indicator of what is a vertical bar; the best example is a late-night, high-
capacity Nightclub, Hotel or Bar. However, this also does not mean that every Nightclub, Hotel and Bar is a vertical bar; in fact, many 
are quite the opposite, providing lower density “lounge” atmospheres with substantial seating and meals (and, as noted below in 
relation to Hotels, can have different foci at different times). Vertical bars are also not in themselves inappropriate, and many planning 
schemes encourage them in locations such as Major and Principal Activity Centres 
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According to Star Rating System Liquor Licensing Fact Sheet, Victorian Commission for Gambling and Liquor 
Regulation, November 2014 (which is included in the attachments to this report): 

What is the star rating system? A star rating is calculated on the basis of whether a non-compliance incident has occurred in respect 
of the licensed premises. Licensees will receive a discount on their annual licence renewal fees where they have had two or more 
consecutive years without recording a non-compliance incident. This is calculated on 1 October of each year. All new liquor licences 
begin at the three star level. They will then receive a star rating based on the following criteria:  

One star – Three or more non-compliance incidents in the previous 12 months  

Two star – One to two non-compliance incidents in the previous 12 months  

Three star – No non-compliance incidents in the previous 12 months  

Four star – No non-compliance incidents in the previous 24 months  

Five star – No non-compliance incidents in the previous 36 months. 

As can be seen, a five star rating means that there have been, “No non-compliance incidents in the previous 
36 months” As it is the highest rating available it also means in at least the previous 36 months (three years). 

This part of Pakenham has a high proportion of commercial and/or residential active frontages, good public 
lighting, wide footpaths, few cul-de-sacs etc - providing a relative level of safety. When I visited, I did not 
observe any evidence of liquor-related litter or consumption of alcohol in the public area(s) near the site. 

The site is not in a “designated area” declared by the Director of Liquor Licensing under Section 147 of the 
Liquor Control Reform Act to be an entertainment precinct where significant alcohol-related violence or 
anti-social behaviour occurs. Similarly, there appear to be no recent online media articles suggesting that 
there is a significant alcohol-related anti-social behaviour problem in Pakenham. 

 

Map from VCGLR website, with the site (marked with an arrow) and the nearest Designated Area(s) shown10 

According to www.austlii.edu.au, there has been only 1 relevant11 (publicly-available) VCAT decisions 
involving the search terms “52.27 and Pakenham and Cardinia CC” (note: this is for the whole suburb, not 

 
10 According to its website, “The VCGLR can declare an entertainment precinct where alcohol-related violence and antisocial 
behaviour has occurred, to be a ‘designated area’. Victoria Police have the power to ban people from licensed premises and designated 
areas for up to 72 hours for offences including drunkenness, physical assault, destroying or damaging property and failure to leave 
licensed premises. Police also have the power to seek a court order to ban repeat offenders … for up to 12 months” 

11 “Relevant” here involves only ones concerning the sale/consumption of liquor at sites actually located in Pakenham 

http://www.austlii.edu.au/
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just within 500m of the site) for the last twenty or so years. This is Pioneers Market Place Pty Ltd v Cardinia 
CC [2020] VCAT 1461 (23 December 2020). While VCAT refused to issue a permit including for the sale of 
liquor under Clause 52.27, this was a side issue (the word “liquor” does not appear in the “reasons” sections 
of the decision) forming only a small part of a much larger proposal described in para 3 of the decision as:  

a substantial retail, service and entertainment offer within a new building referred to as Pioneers Marketplace. Key tenants are 
proposed to include a full line Coles supermarket, a Kmart discount department store (DDS) and 24 specialist retail tenancies, together 
with a cinema and medical centre.  

This number (or lack) of VCAT decisions may an indicator of general community and Council opposition to, 
support for and/or apathy regarding licensed premises in Pakenham. Socio-economic factors and the 
relationship/setbacks between licensed premises and the nearest residential uses/areas may also relevant.  

However, regardless of the “political”, “demographic” or “locational” situations, the proposal’s nature, scale 
and trading times are all fully respectful of the site context. 

Specific details of existing licensed premises within 500m of the site 

 

Map from Liquor Control Victoria (LCV) (former Victorian Commission for Gambling and Liquor Regulation/VCGLR) website, with 
circle representing a 500m radius around the site (shown with flag) and the pins or dots showing location of existing licensed 
premises in and around this area. Some pins may represent more than one licensed premises on the same (larger) site; some 

licensed premises may not be shown 

Based on information downloaded from the Liquor Control Victoria (LCV) (former Victorian Commission for 
Gambling and Liquor Regulation/VCGLR) website, all existing liquor licences or BYO permits relating to sites 
within 500m of the site (the area that PPN61 requires consideration of) are shown in the following table (a 
description of each licence category including BYO permit is provided in Attachment 1): 

Licence No. Licence category Premises name Street Address12 Number 
of BYO 

permits 
or 

licences 

Percentage 
of total 

(rounded 
to nearest 

whole 
number13) 

 BYO Permit   0 0% 
 Full Club Licence   0 0% 
 General Licence   0 0% 

 
12 Addresses may have been simplified in some cases. All sites are listed as being in Pakenham or an adjoining suburb 

13 Numbers may not add up to 100% due to individual rounding 
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Licence No. Licence category Premises name Street Address12 Number 
of BYO 

permits 
or 

licences 

Percentage 
of total 

(rounded 
to nearest 

whole 
number13) 

 Late night (general) Licence   0 0% 
 Late night (on-premises) Licence   0 0% 
 Limited Licence   0 0% 
 On-Premises Licence   0 0% 
 Packaged Liquor Licence   0 0% 
 Pre-retail Licence   0 0% 
32810184 Producer's Licence SMILEY BREWING CO. 1/9 SOUTH EAST 

BOULEVARD 
1 50% 

36311158 Remote Seller's Licence FLASHBACK VODKA UNIT 5 9 SOUTHEAST BVD 1 50% 
 Restaurant and cafe Licence   0 0% 
 Restricted Club Licence   0 0% 

Total    
2 100% 

Given the nature/zoning of the area, the above number and category of licensed premises is not surprising. 

In terms of their patron capacities and closing times, while I have not downloaded and transcribed the 
patron capacities for latest closing times for all licences/BYO permits applying to land within 500m of the 
site, I have done so for licences or permits applying within 100m of the site (below). 

The 100m distance is relevant not only because it is one of the only two distances mentioned in PPN61 but 
also because it is a reasonably large buffer to expect that many issues associated with clusters of licensed 
premises (eg compounded noise from different licensed premises, footpath congestion due to the 
arrival/departure of patrons or onstreet queueing of different licensed premises, competition between 
patrons for taxis and parking, etc) would either not arise or be easily able to dissipate. 

  

Map from Liquor Control Victoria (LCV)/Victorian Gambling and Casino Control Commission (VGCCC) (former Victorian 
Commission for Gambling and Liquor Regulation/VCGLR) website, with circle representing a 100m radius around the site (shown 
with flag) and the pins or dots showing location of existing licensed premises in and around this area. Some pins may represent 

more than one licensed premises on the same (larger) site; some licensed premises may not be shown 

These are shown in the below table: 
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No. Licence Premises name Street 
Address 

Maximum 
licensed 

patron 
capacity14 

Latest 
licensed 

closing 
time15 

Comments (based on licences, 
licensed premises websites, 
internet-based reviews, site 
inspections, personal experience 
etc) 

32810184 Producer's Licence SMILEY BREWING CO. 1/9 SOUTH 
EAST 
BOULEVARD 

90 11pm Subject site 

36311158 Remote Seller's 
Licence 

FLASHBACK VODKA UNIT 5 9 
SOUTHEAST 
BVD 

NA 11pm Warehouse/Store. Actual licence 
shown below 

 

 

Flashback Vodka Licence Document (from Liquor Licences Online) 

As can be seen, there is only one other licensed premises within 500m of the site and this allows online sales 
of liquor only (the Remote Seller's Licence specifically does not allow “the collection of liquor by customers”). 
While it has an 11pm closing time, this is for the supply of packaged liquor only “when such liquor is ordered 
by mail, telephone, facsimile transmission or internet” (ie “by delivery” only). 

In summary, within both 500m and 100m of the site, there is only licensed premises other than the subject 
site and while this is within 100m of the site, it involves only the sale and delivery of packaged liquor for 
consumption elsewhere not any actual on-premises consumption.  

Patron/customer dispersal 

To the limited extent that it is relevant given the number, nature, scale and trading times of the licensed 
premises, within the entire 500m area, there would no “peak” closing times across licensed premises that 
would not involve the mass exodus of patrons and a large number of people “on the street”: the licence for 
the only other licensed premises within 500m does not even allow patrons to be on that licensed premises. 

 
14 Either due to their type or age, some licences do not contain a formal patron capacity condition 

15 Many licences specify different allowable trading/closing times for different days (usually earlier closing times for days earlier in 
the week, and later ones later in the week). This represents latest closing time at least one day per week excluding special occasions 
such as New Year’s Eve. Some licensed premises, particularly those with Restaurant and café or Packaged Liquor Licences often close 
earlier in reality than their licences allow 
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There is unlikely to be any other issue with patron (customer) dispersal from the site: the area’s public 
infrastructure, facilities and character - including car parking, taxis, footpaths, active frontages, police 
stations, litter collection, public toilets etc16 – are all suitable to absorb the “incremental increase” in 
licensed premises represented by the proposal (though, as not change to the existing patron capacity or 
trading times, this “increase” will arguably negligible, as it is confined to increasing the patron area only).  

People leaving the licensed premises and wishing to return to parked cars (or catch taxis or public transport 
home/elsewhere) would not need to walk through a residential area to do so. Also, the nature of the 
existing/proposed licensed premises is such that those leaving the licensed premises would in any case 
depart alone or in small groups (rather than in a big flood such as at the end of a concert).  

   

Taxi map from Safe Transport Victoria website, with Pakenham shown with arrow. This confirms that taxis exist in the area  

 

 
16 For a Bottle shop, public toilets, bicycle parking, public transport and taxi access are not strictly “necessary” because there will be 
minimal on-premises consumption of liquor, there is no relevant bicycle parking requirement and most customers will arrive at and 
depart from the site by car. However, from a planning perspective it is better to have access to these facilities than not 
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Driving route/time to the site from nearest police station17 as identified on https://www.police.vic.gov.au/location 

 

Public toilet map, with site identified with small blue dot in centre18  

Social/general health impacts associated with the sale/consumption of liquor 

While there may be concerns about the social/general health impacts of incrementally increasing the 
availability of liquor, this is not required to be considered under the current planning application. Discussing 
this issue, in Tonlan Pty Ltd v Kingston CC [2015] VCAT 277 (17 March 2015), the Victorian Civil and 
Administrative Tribunal made the following comments (at paras 21-22, with underlining now added): 

I consider the most relevant commentary on these types of applications regarding how planning requirements are to be considered 
regarding the relevant clause 52.27 is The Hunt Club Commercial Pty Ltd v City of Casey CC decision by Deputy President Mark 
Dwyer of the Tribunal. In part of the decision that is relevant in this application he said:  

“As a matter of general principle a broad concern about the social harm cause by alcohol, the accessibility of alcohol in the 
community generally, or the potential for the abuse or misuse of alcohol, will rarely (if any) be a relevant planning consideration 
in the exercise of discretion for a particular license premises under clause 52.27. 

Town planning is not a panacea for all perceived social ills, nor is planning decision making a forum for addressing all issues of 
social or community concern. At its heart planning is about the use, development and protection of land. It has a spatial context 
that is primarily concerned with the fair, orderly, economic and sustainable use and development of land. Town planning does not 
involve itself in moral judgements nor, subject to this locational or spatial perspective in the operation of a competitive market 
economy in which certain goods and services are lawfully made, sold or consumed. While town planning seeks to secure a pleasant, 
efficient and safe working, living and recreational environment it is not the role of town planning to address all issues of public 
health, nor to regulate the pricing or general availability of a product to manage the health and wellbeing of a society.” 

I have taken the comments in Deputy President Dwyer’s decision on board in making the assessment of this application. I am 
satisfied that the proposed package liquor outlet is in compliance with the relevant planning policies particularly at the state and 
local level and I am further satisfied that the factors required for consideration under section 60(1) of the Act have been assessed. 

The need for new licensed premises or expansion of existing ones 

In relation to an issue that objectors sometimes raise, the assertion that a licensed premises proposal is not 
“needed” because there are existing ones nearby, (leaving aside the usual lack of supporting evidence), this 
is contrary to the planning principle that “need” is not a relevant factor against a proposal. 

 
17 The licensed premises is unlikely to require significant police attendance; but if ever required it will be possible in a timely manner 

18 A lack of public toilets immediately near a packaged liquor outlet can be actually a good thing, since a combination of public toilets 
(usually also with public open space) and packaged liquor outlets can result in inappropriate congregations of public drinkers. 
Consuming liquor in public is prohibited under the Council’s local law (Consumption of Liquor, Local Law 2022) in many public areas 
of Cardinia, and specifically along the section of Southeast Boulevard in Pakenham near the site 
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In Tuhan v Moira SC [2016] VCAT 235, the Tribunal said (at paras 21-22, with underlining now added)19: 

Many Tribunal decisions have considered the relevance of need. Their primary finding is that a demonstrated need for a facility or 
use may be a relevant factor in a planning decision but lack of a need will rarely, if ever, be a ground for refusing to grant a permit. 

This is consistent with long standing principles, as set out in Shell20: 

When the word "need" is used in a town planning sense, it must mean community need. It is not necessary to show an element of 
urgent community necessity for a facility. Rather need connotes the idea that the wellbeing of a community or some part of it can 
be better and more conveniently served by the provision of a particular facility. ......  

Need is a relevant consideration, but not an essential requirement......If an applicant can show a need for a proposed use, then this 
factor may outweigh other considerations adverse to the use. However, a lack of need will rarely, if ever, be a ground for refusing 
to grant a permit.  

Therefore, even though there is no express need for another licenced liquor outlet, that is also not an appropriate reason to refuse 
a permit. 

Of particular relevance is Tuhan ‘s statement, that “a lack of need will rarely, if ever, be a ground for refusing 
to grant a permit” is backed up by the fact that it also states, “Many Tribunal decisions have considered the 
relevance of need” (ie the position on the issue of “need” in Tuhan is VCAT’s normal position). 

This is reiterated in Endeavour Group Ltd v Bayside CC (Corrected) [2023] VCAT 416 (17 May 2023), in which, 
in a decision approving a proposed Packaged Liquor Licence in Bluff Road, Black Rock, (at para 13, dot point 
4), VCAT made the following statement (with underlining now added): 

The residents also made several submissions about the need for a further bottle shop within this activity centre including tabling a 
survey of residents that was undertaken at the time of the previous proceeding. In [a previous decision for the same proposal], the 
Tribunal found that that neither competitive [sic] nor need were relevant matters and I adopt those findings. 

In relation to packaged liquor, generally similar issues were raised by Councils and/or third parties (before 
being rejected in each case by VCAT) in GAA One Pty Ltd v Mornington Peninsula SC [2022] VCAT 103 (9 
February 2022), Liquorland (Australia) Pty Ltd v Stonnington CC [2020] VCAT 751, Zhang v Yarra Ranges SC 
[2020] VCAT 300 and Endeavour Drinks Group Pty Ltd v Colac Otway SC [2023] VCAT 539 (17 May 2023). 

Commercial competition between existing and proposed licensed premises 

Objections are sometimes made that new licensed premises should not be allowed because they will impact 
the commercial viability of existing licensed premises and/or there is not enough business for everyone. 

However, Section 57(2A) of the Planning and Environment Act 1987, which states, “The responsible 
authority may reject an objection which it considers has been made primarily to secure or maintain a direct 
or indirect commercial advantage for the objector”. This is consistent with the fact that Victoria statutory 
planning system does regulate fair and reasonable commercial competition between businesses. 

Councils thus typically reject this ground of objection. By way of example, I was (indirectly) involved in an 
application for a proposed Packaged Liquor Licence for a proposed Bottle shop at 108 Ormond Road 
Elwood. According to the Report to the Port Phillip City Council Planning Committee meeting (25 May 23), 
28 objections to the application were received. The Agenda (p.70) states that “Key concerns” included: 

• Oversupply of liquor outlets 

• Negative impact to the area, including health, anti-social behaviour and vandalism 

• Does not promote diversity in retailers 

• Negative financial impact on existing retailers providing the same service 

 
19 Other examples are: in Barkersgrove Pty Ltd v Greater Bendigo CC [2006] VCAT 242 (21 February 2006) the Tribunal said (at para 
33): “It is a long established planning principle that the lack of need for a proposal will rarely if ever be a reason for refusing the grant 
of a permit” and; in Joshamie Nominees Pty v Director of Liquor Licensing (Occupational and Business Regulation) [2009] VCAT 2188, 
the Tribunal said (at para 28): “… it is difficult to conclude that there is a need for another outlet. … But … matters of need and demand 
are explicitly excluded from consideration by the enabling legislation” 

20 Shell Company of Australia Ltd and Others v City of Frankston and Another [P82/1527 8APA 126].  
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The last statement (and, I believe, the reason there were so many objections to start with) reflects the fact 
that an existing Bottle shop owner had been asking his customers to object to that of a proposed competitor. 

However, the Council’s Planning Department entirely rejected this line of argument, stating on p.75 of the 
Agenda, that, “Matters such as financial impact on other similar businesses, perceived lack of need for a 
liquor outlet or lack of diversity amongst retail offerings are not valid planning considerations” before 
recommending a Notice of Decision to Grant a Permit be issued.  

All eight Planning Committee Councillors in attendance then carried unanimously a motion that the 
recommended NOD be issued. 

Minors on licensed premises and proximity of licensed premises to schools etc 

Another issue that objectors (and even Councils) sometime raise (either because a licensed premises may 
be of a category that would allow (unaccompanied) minors on the licensed premises, or its proximity to a 
school, recreation facility or other places where children congregate) concerns the potential in a licensed 
premises for the sale of liquor to minors. This is also however not a planning issue but a licensing one21.  

Minors are allowed on licensed premises in certain circumstances (please refer to Attachment 4 of this 
submission). However, the sale of liquor to minors is obviously illegal and the maximum penalty for 
supplying liquor to a person under 18 is about $20,000. Similar penalties also exist for “secondary supply”, 
ie where adults buy liquor on behalf of minors. Licensed premises are also subject to a far more vigilant 
policing regime (by Councils, Victoria Police and Liquor Control Victoria) than most retail uses, so the 
possibility of this penalty being applied is no idle threat. 

The issue of the proximity of a proposed licensed premises to a school has also been considered by the 
Victoria Civil and Administrative Tribunal in Ruthven Secondary College v Whittlesea CC [2010] VCAT 2034 
(16 December 2010). This was an appeal against a Notice of Decision to Grant a Planning Permit for a 
proposed licensed Tavern (Bar)) with 182 patrons and latest closing time of 3am. The appeal, which was by 
nearby secondary school, largely concerned potential impacts on its students. The Tribunal considered the 
school’s concerns but directed that a permit be issued, stating (note: I have corrected obvious typos): 

The school’s concerns about the public health and safety of their students 

1. Ms Money, its principal, was concerned about yet another liquor outlet in the area, with students potentially accessing the 
site if they leave school premises to attend vocational training. … 

8. … 

9. Notwithstanding Ms Money’s concerns about students accessing liquor outlets or on-premises venues, we note that under 
age students are not allowed on the subject premises without an adult, and those on-premises licensees are at risk of losing 
their valuable liquor licence for breach of underage drinking limits. Planning permits are granted on the basis that their 
permit conditions will be adhered to. 

10. Further, if the student is on his or her way to vocational training, it would be an unlikely occurrence during school hours for 
that student to visit the subject premises with an adult. 

11. As for drinking on the school oval by persons jumping the (low) fence after hours will packaged liquor bought from, for 
example, Dan Murphy’s, this tavern is prohibited from selling liquor for offsite consumption, so this situation should not [be] 
exacerbated. … 

While this specifically refers to an On-premises Licence, the same principles applies to all licences, where 
while unaccompanied minors can be allowed on licensed premises in certain circumstances, they can never 
be legally supplied with liquor. And, as VCAT stated, “Planning permits are granted on the basis that their 
permit conditions will be adhered to”. 

Summary of Cumulative Impact Assessment 

The proposed sale and consumption of liquor is thus appropriate to its neighbourhood. While the proposal 
involves an incremental change to the licensed premises “existing conditions”, given its location (Pakenham 

 
21 It is covered directly by the Liquor Control Reform Act 1998 
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Attachment 1: Description of different licence categories (including BYO permit)

Licence 
category 

Description of licence category 

BYO Permit BYO permits, which authorise “liquor to be consumed, possessed or controlled on the premises” (“BYO” stands for 
“Bring Your Own”), are so minor in terms of amenity impacts that they are not subject to Clause 52.27. They mainly 
apply to restaurants and social clubs. 

Full Club Licence Full Club Licences and (Restricted Club Licences) apply to community/sporting clubs. Such licensed premises tend 
to be limited to members and guests only, have sport or other community activity rather than the consumption of 
liquor as their primary focus, family-oriented, and mainly serve liquor on sports days only. Consequently, they are 
not known for causing significant ongoing amenity problems. 

General Licence General Licences typically apply to traditional Hotels of various patron capacities and usually closing at 11pm or 
1am (this varies) for consumption of liquor on the premises and 11pm for consumption off the premises. 

General licences sometime apply to other uses, including bottle shops that also have an on-premises bar, or bars 
that also sell takeaway liquor, and (although, despite that the planning scheme definition of “Restaurant” not 
allowing the sale of packaged liquor) even some restaurants. 

Late night 
(general) Licence 

Late night (general) Licences typically apply to hotels, similar to ones operating under General licences but with 
later closing times, often 3am or 5am. While they allow the sale of liquor for consumption on or off the premises, 
the “late night” component usually only applies to consumption on the premises, with the sale of liquor for 
consumption off the premises usually stopping at 11pm (and occasionally, 12am). 

Late night (on-premises) Licence typically apply to Nightclubs or other premises providing various forms of 
entertainment into the early hours of the morning, or simply Bars with extensive trading hours. They do not allow 
liquor to be sold for consumption off the premises.  

Except for Bars, maximum patron capacities under both types of Late-night licence tend to be larger than the 
average for all licensed premises. Both types also tend to apply mainly within larger and/or older activity centres. 

Late night (on-
premises) Licence 

Limited Licence Limited licences apply to a variety of land uses but given their “limited” nature (eg often applying to the service of 
liquor by delivery with food). Limited licences, which often sometimes apply to premises that also have Restaurant 
and café licences, rarely cause significant amenity/cumulative impact problems.  

 

Screenshot from VCGLR website indicating the “limited” nature of Limited licences. Because of the current Covid-19 restrictions on on-premises 
licensed trading there has been an increase in Limited licences allowing the serving of liquor delivered or picked up with take-away meals 

On-Premises 
Licence 

On-premises Licences, which allow the sale of liquor for consumption on the premises only, apply to a variety of 
uses, including Restaurants, Function centres, Bars, Cinemas and (provided that they do not trade after 1am) 
Nightclubs. They have a variety of closing times though 11pm and 1am are common. Liquor is not sold for 
consumption off the premises. Bars with this licence tend to be newer. 

Packaged Liquor 
Licence 

Packaged Liquor Licences, which allow the sale of packaged liquor for consumption off the premises. should be 
reasonably expected in an area that includes an Activity Centre (there are usually a few in each), where people go 
shopping, including for packaged liquor.  

This is especially so because most Packaged liquor licences relate to Bottle shops, which are prohibited in most 
zones other than those in activity centres. Also, because people take liquor away and consume it elsewhere, the 
sale of liquor for consumption off a premises with a Packaged Liquor Licence does not usually have a direct impact 
on the amenity of its immediate area.  

They do not allow liquor to be sold for consumption on the premises, though free “tastings” are allowed. Packaged 
Liquor Licences usually allow licensed trading until 11pm seven days per week, however licensees often choose to 
close earlier. Packaged Liquor Licences do not have formal maximum patron capacity conditions.  
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Licence 
category 

Description of licence category 

Pre-retail Licence Pre-retail licences authorise the licensee to supply liquor at any time on any premises to a person who holds a 
licence under the Liquor Control Reform Act 1998. They thus generally apply to warehouses selling wholesale liquor. 

Producer's Licence Producer's licences authorise the licensee to supply liquor that is the licensee's product at any time and on any 
premises to a person who holds a licence under the Liquor Control Reform Act 1998 and during specified trading 
hours to: supply liquor that is the licensee's product for consumption on or off the licensed premises; and supply 
liquor that is not the licensee's product for consumption on the licensed premises. In urban areas they typically 
apply to breweries or distilleries, in rural ones, wineries.  

Producer’s licences themselves do not have formal maximum patron capacity conditions but, (and also often 
controlled by permit conditions) they typically serve liquor on the premises to a maximum of 100 or less patrons. 

Remote Seller's 
Licence 

A Remote Seller’s licence allows the supply of liquor ordered by off-premises request (by mail, phone, internet etc, 
by a person not on the licensed premises when the request is made) in sealed containers, bottles or cans on the 
licensed premises for consumption off the licensed premises. This is a newer category of licence that replaced 
equivalent types of Limited Licence. 

Restaurant and 
cafe Licence 

These licences apply to (typically) small restaurants or cafes selling liquor for consumption on the premises only 
and always subject to the following conditions: 

(a) the predominant activity carried out at all times on the licensed premises must be the preparation and serving of meals for consumption on the licensed 
premises; and 

(b) tables and chairs must be placed in position on the licensed premises so as to be available for at least 75% of the patrons attending the premises at any 
one time; and 

(c) the licensee must not permit - 

(i) the live performance of any musical works; or 

(ii) the playing of any recorded musical works - on the premises at higher than background music level at any time outside ordinary trading hours. 
 

Liquor is not sold for consumption off the premises, except in limited amounts associated with takeaway/delivery 
food. 

Venues with Restaurant and café licences are thus archetypal “food-based licensed premises”. 

Restaurant and café licences make up about 23% of total licences in Victoria. Page 4 of PPN61 says, “Venues that 
serve food or meals are shown to be less at risk of excessive alcohol consumption”), and food-based licensed 
premises usually have both moderate trading hours (generally closing at or before 11pm) and small patron 
capacities (usually less than 100), all of which are positive attributes in cumulative impact assessment terms.  

A high concentration of Restaurant and café licences (and which often also means that other licensed premises are 
also food-based licensed premises) is thus generally considered a good thing from an amenity perspective. 

Restricted Club 
Licence 

See above comments re Full Club Licence 
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Attachment 2: VCGLR poster containing Responsible Service of Alcohol principles 
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Attachment 3: Information about the five-star licence rating system 
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Attachment 4: Liquor Control Victoria (LCV) Fact Sheet and screenshot from Victoria Police (VicPol) 
website re drink spiking. This is included simply because councils sometimes “query” why onsite toilets 
and other ancillary areas of a licensed premises are included with the “red line” (as can be seen, this is 
what LCV wants; as per VicPol’s recommendation, it also allows people not to leave their drinks 
unattended when in the toilet, which guards against drink spiking). This is relevant to all categories of 
licences, including Packaged Liquor Licences, which while primarily allowing the sale of takeaway liquor, 
also allow free tastings onsite (this is not likely to be a major risk in many cases, but I prefer to be 
consistent with LCV requirements) 

   

 

  



Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
43 

 

Attachment 5: Screenshot from Liquor Control Victoria website re Minors and licensed premises. This is 
included simply in case this issue is brought up by anyone 
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Attachment 6: Government Media release, general information and maps regarding the Night Network. 
While the 11pm latest closing time is such that the proposal will not need to rely on the Night Network, 
it is relevant that a main part of the Night Network’s purpose is to facilitate access to entertainment (this 
was also the case for the government’s earlier extending of operating times for both trains and trams 
until after midnight the following day on Fridays and Saturdays23). 

 

 
23 It is hard to find official information about this online, however, https://danielbowen.com/2017/04/26/night-network-made-
permanent/, states, “In late 2006, the government extended trains and trams to run until 1am on Friday and Saturday nights, finally 
recognising that more people are out and about late on weekends than other nights”. Having grown up in Melbourne in the 1980s 
and 90s, I can confirm that all trains and trams used to stop running (from the CBD) at midnight Mon-Sat 

https://danielbowen.com/2017/04/26/night-network-made-permanent/
https://danielbowen.com/2017/04/26/night-network-made-permanent/


Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
45 

 

 

  



Application for Amendment to Existing Permit 
1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) 

LiquorPlan – the town planners specialising in permit applications for licensed premises 
46 

 

 
 

 



 

 

 
 

OWNERS CORPORATION PS815176S 
 
 
 

and 
 
 
 

PAKENHAM BREWING PTY LTD   

 
 
 
 
 
 
 

LICENCE OF COMMON PROPERTY 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Our Ref:  DAA:OWN951.1 
 



 

LICENCE AGREEMENT - FACEY 

LICENCE AGREEMENT 
 
 
THIS AGREEMENT is made the                  day of                 2024 
 
BETWEEN 
 
Owners Corporation PS815176S                  

(“Owners Corporation”) 
 
AND 
  
PAKENHAM BREWING PTY LTD     

                             (“Licensee”) 

RECITALS 
 
A. The Owners Corporation is the registered proprietor of all common property described on Plan of 

Subdivision PS815176S (“Plan”). 
 

B. The Licensee is the tenant of Lot 1 on the Plan by virtue of a Renewal of Lease it has entered into 
with the registered proprietor of Lot 1 dated 24 January 2023 on the Plan attached as Annexure 
“A” (“Property”). 

 
C. The Owners Corporation has agreed to grant to the Licensee a Licence for the non-exclusive use 

of that part of the common property on the Plan and marked in yellow on the Plan attached as 
Annexure “B” (“Licensed Area”) on the terms and conditions set out herein. 

 
D. On 3 September 2024 the Owners Corporation exercised its power under Section 14 of the Owners 

Corporations Act 2006 to grant a Licence to the Licensee (“Licence”) for the non-exclusive use of 
the Licensed Area to place tables and chairs on the Licensed Area for use as an outdoor area 
subject to the terms and conditions set out in this Licence and as set out in the drawings attached 
as Annexure “C”.   
 

 
AGREEMENT 
 
1. DEFINITIONS  

1.1 In this Agreement: 

(a) “Authority” means any governmental, statutory, municipal, public or other 
department, agency or body  

(b) “Business Day” means a day that is not a Saturday, Sunday or public holiday in 
Melbourne; 

(c) “Commencement Date” means the date of execution of this Agreement by the last 
party to do so; 

(d) “Corporations Act” means the Corporations Act 2001 (Cth);  
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(e) “Licence Fee” has the meaning given in clause 3.1; 

(f) “Licensee’s Agents” means anyone acting with the authority of or under 
instruction for the Licensee; 

(g) “Owners Corporation’s Agents” means anyone acting with the authority of or 
under instruction for the Owners Corporation; 

(h) “Term" has the meaning given in clause 2.2; and 

(i) “Termination Date" means the date that Licensee ceases to be the tenant of the 
Property.  

 
2. TERM AND GRANT OF LICENCE 

2.1 The Owners Corporation hereby grants to the Licensee a Licence to use the Licensed Area 
subject to the terms and conditions set out in this Licence. 
 

2.2 This Licence will commence on the Commencement Date and end on the Termination 
Date ("Term"). 

 
3. LICENCE FEE 

3.1 In consideration of the grant of this Licence by the Owners Corporation, the Licensee 
agrees to pay to the Owners Corporation a licence fee of $1.00 inclusive of GST and the  
Owners Corporation acknowledges that the Licensee has for convenience already paid to 
it the sum of $1.00 representing the fee for the term of this Licence (“Licence Fee”). 

 
4. ASSIGNMENT 

4.1 The Licensee must not sub-licence, transfer and/or assign its interest in the Licensed Area.  

5. LICENSEE’S OBLIGATIONS 

The Licensee must: 

5.1 not use the Licensed Area for any purpose other than to place tables and chairs on the 
Licensed Area for use as an outdoor area; 

5.2 keep the Licensed Area clean and tidy and in good repair and condition; 

5.3 not store or keep any dangerous, noxious, offensive or flammable substance on the 
Licensed Area; 

5.4 promptly notify the Owners Corporation of any damage to the Licensed Area; 

5.5 not do anything in or about the Licensed Area which is or might be or become a nuisance, 
annoyance or disturbance to any occupier; 

5.6 not carry out any structural works or significantly alter any part of the Licensed Area 
(other than in accordance with the specifications attached as Annexure “B”) without the 
prior written approval of the Owners Corporation (which approval must not be withheld 
or delayed unreasonably); 
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5.7 comply with all reasonable directions given by the Owners Corporation in respect of the 
Licensee’s use of the Licensed Area;  

5.8 comply with all laws and requirements of Authorities; and 

5.9 indemnify and keep indemnified and hold harmless the Owners Corporation in respect of 
any cost, expense, liability, damage, demand, claim, action or suit (including legal costs 
on a full indemnity basis) suffered or incurred by the Owners Corporation as a result of, 
or arising out of, the Licensee’s use of the Licensed Area, any act or omission of the 
Licensee relating to that use or any breach of this Licence by the Licensee.   
 

6. LICENSEE’S GOODS 

6.1 Removal 

(a) On the Termination Date, the Licensee must permanently remove any of its goods 
from the Licensed Area and make good any damage to the Licensed Area that has 
occurred during the Term. 

6.2 Failure to Remove 

(a) If the Licensee fails to comply with clause 6.1, the Owners Corporation may: 

(i) remove any the Licensee’s goods remaining in the Licensed Area and: 

(ii) move the goods to any location determined by the Owners Corporation and 
store the goods at the location; or 

(iii) dispose of the goods in such manner as it, in its absolute discretion, deems 
fit. 

(b) The Licensee must reimburse the Owners Corporation for all costs and expenses 
incurred in respect of such removal, storage and/or disposal.  The Licensee 
authorises all actions of the Owners Corporation referred to in this clause. 

6.3 Proceeds 

In the event that the Owners Corporation elects to dispose of the Licensee’s goods by 
sale, the net proceeds of the sale will be paid to the Licensee, after deducting all costs 
incurred by the Owners Corporation in respect of the removal, storage, sale and 
accounting relating to the disposal and all other amounts owing by the Licensee to the 
Owners Corporation pursuant to this Licence. 

6.4 No liability 

The Owners Corporation will not be liable to the Licensee, or any person claiming through 
the Licensee, in respect of any action taken by the Owners Corporation pursuant to this 
clause 6 and the Licensee will indemnify, and keep indemnified, the Owners Corporation 
in respect of any action or claim by any person arising out of the removal, storage, sale 
or disposal of any goods in accordance with this clause 6, including any action by any 
purchaser or purported owner of such goods. 
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7. OWNERS CORPORATION NOT RESPONSIBLE 

 
The Licensee indemnifies the Owners Corporation at all times against all claims, liability, actions, 
demands, loss, damage, costs and expenses wholly or partly due to or arising during the Term 
out of: 

(a) use of the Licensed Area; 

(b) a breach of this Licence by the Licensee; 

(c) the negligence of the Licensee or the Licensee’s Agents; 

(d) the Licensee’s use of the Licensed Area; 

(e) an incident occurring in the Licensed Area; or 

(f) the entry into or escape from the Licensed Area of water, gas, electricity or other 
agency, 

 
except to the extent to which the loss or damage is due to the negligence of the Owners 
Corporation or the Owners Corporation’s Agents. 

 
8. TERMINATION  

8.1 By the Owners Corporation 

(a) Unless terminated earlier in accordance with clauses 8.2 or 8.3, this Licence will 
terminate on the “Termination Date”. 

8.2 By Licensee 

(a) The Licensee may terminate this Licence at any time by giving no less than 30 days 
written notice of termination to the Owners Corporation.  

8.3 Breach 

(a) The Owners Corporation may terminate this Licence by giving written notice to the 
Licensee if the Licensee breach any term or condition of this Licence and fail to 
rectify such breach(es) within 30 days of receiving the notice. 

9. NOTICES 

9.1 All communications (including notices, consents, approvals, requests and demands) 
(“Notices”) under or in connection with this Licence must: 

(a) be in writing; 

(b) indicate the name of the party issuing the Notice and the name of the natural 
person responsible for issuing the notice; and 

(c) be delivered by prepaid post, hand or by email to the address of the party detailed 
in this Licence or otherwise advised in writing by that party as the address for 
delivery of Notices. 
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9.2 A Notice given in accordance with clause 9 is taken as having been given and received: 

(a) if hand delivered, on the day of delivery; 

(b) if sent by prepaid mail, on the seventh Business Day after the date of posting; and 

(c) if sent by email, when the sender receives a delivery receipt confirming delivery to 
the recipient’s email system (but without requiring a read receipt confirming that 
the email has been read by the recipient), 

but if the delivery or receipt is not on a Business Day or is after 5.00pm on a Business Day, 
the Notice is taken to be received at 9.00am on the next Business Day. 

9.3 Unless varied by notice in accordance with this clause, the parties' physical addresses and 
email addresses are: 
 
Party:   Owners Corporation 
Attention:  Facey Owners Corp  
Address:  10A E J Court, Dandenong South VIC 3175 
Email:  aphrodite@faceoc.com.au 
 
Party:   Licensee 
Attention:  PAKENHAM BREWING PTY LTD    
Address:  3 Smiley Way, Botanic Ridge VIC 3977 

10. GENERAL 

10.1 Each party warrants to each other party that this Licence creates legal, valid and binding 
obligations, enforceable against the relevant party in accordance with its terms.  

10.2 This Licence may only be altered or modified in writing signed by all parties. 

10.3 Part or all of any clause of this Licence that is illegal or unenforceable will be severed from 
this Licence and will not affect the continued operation of the remaining provisions of 
this Licence. 

10.4 Waiver of any power or right under this Licence: 

(a) must be in writing signed by the party entitled to the benefit of that power or right; 
and  

(b) is effective only to the extent set out in that written waiver. 

10.5 This Licence may be executed in any number of counterparts and all such counterparts 
taken together will constitute one instrument. 

10.6 Each party must do or cause to be done all such things necessary or desirable to give full 
affect to this Licence. 

10.7 This Licence will be governed by and construed in accordance with the laws in force in 
the State of Victoria.  



7 
 

LICENCE AGREEMENT - FACEY 

10.8 In this Licence, unless the context requires otherwise: 

(a) headings are for convenience and do not affect interpretation; 

(b) the singular includes the plural and vice versa; 

(c) words denoting any gender include all genders; 

(d) where a word or phrase is defined, its other grammatical forms have a 
corresponding meaning; 

(e) a reference to a clause, paragraph, schedule or annexure is a reference to a clause, 
paragraph, schedule or annexure of this Licence; 

(f) a reference to this Licence includes any schedules or annexures; 

(g) a reference to any document or agreement includes reference to that document 
or agreement as amended, novated, supplemented, varied or replaced from time 
to time; 

(h) a reference to "$", "$A" or "dollar" is a reference to Australian currency; 

(i) a reference to a time or date in connection with the performance of an obligation 
is a reference to the time or date in the State, Territory or other place where that 
obligation is to be performed; 

(j) a reference to a party includes its executors, administrators, successors and 
permitted assigns; 

(k) “include”, “includes” and “including” are not words of limitation; 

(l) a rule of construction does not apply to the disadvantage of a party because the 
party was responsible for the preparation of this Licence or any part of it; 

(m) words and expressions denoting natural persons include bodies corporate, 
partnerships, associations, governments and governmental authorities and 
agencies and vice versa; and 

(n) a reference to any legislation, statutory instrument or regulation shall be construed 
in accordance with the Acts Interpretation Act 1901 (Cth) (or the equivalent State 
legislation, as applicable). 
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Annexure “A” 
 
 
Renewal of Lease 
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Annexure “B” 
Plan – Not to scale 
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Annexure “C” 
Drawings 



Current concrete landing at front entry to 1/9 Southeast Boulevard. 
 

 
 

 
 
 
 
 
 
 



Proposed outdoor seating area. 
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RED LINE PLAN
NOTES:

LIQUOR LICENCE TO APPLY TO AREA BOUNDED BY RED
LINE (LIQUOR SOLD / CONSUMED WITHIN THIS AREA ONLY)
LIQUOR TO BE SOLD / CONSUMED WITHIN THE PREMISIS
INCLUDING OUTDOOR AREA INDICATED
Note: the Licensed Area currently includes only the internal
area of the building; the proposal will add the proposed
“outdoor area” shown to the Existing Licensed Area, to
create one (larger) Proposed Licensed Area
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Site context plan: 1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) and adjoining area of common property (marked with red peg) Proposal: Use of land for the sale and consumption of liquor in 
association with an existing Food and drink premises-Manufacturing sales use, where the area that liquor is allowed to be consumed or supplied under an existing Producer's Licence is to be increased (no 

change to existing approved maximum capacity, trading times or music provision), via an amendment to an existing permit 

 

Written Site context description 

The site is in the Pakenham South Employment PSP Area. The site is in a predominantly industrial 
neighbourhood. There are no apparent residential/dwelling uses anywhere near the site (even 
the nearest land NOT in an Industrial zone is more than 200m from the site).  The location of the 
residential areas nearest the site are shown in the aerial photo above. Any nearby residential use 
is marked with blue pegs in the photo at right (if no pegs appear, it means that nothing has been 
identified). Notes: residential use has been identified by observation only and there may be some 
not identified; each peg may also represent more than one residential use; any residential uses, 
including relevant doors, windows and open space areas, within 50m of the site will be 
specifically identified in photos either in this site context plan or the accompanying LiquorPlan 
letter. 

Mainly unrestricted onstreet kerbside parking is available throughout the adjoining road 
network; near the site onstreet parking along both Southeast Boulevard and Commercial Drive 
is unrestricted. Public transport near the site includes trains at Pakenham Railway Station (2.5km 
by foot from the site). To the extent that it is relevant, the train services in this case are also in 
the Night Network, meaning that there is all night public transport access on Friday and Saturday. 
Pakenham Railway Station is a Premium Station, which means that it is staffed from first to last 
train and also provides public toilets. Pakenham in general is serviced by taxis. While somewhat 
distant, routes to/from the site and the nearest public transport and main taxi access points, are 
not through traditional residential areas. Being an industrial area, however, the neighbourhood 
has no bicycle parking, rubbish bins, street benches or public toilets, although when I visited, I 
also did not observe any liquor-related litter or other evidence of public liquor consumption near 
the site.  

Please refer also to the locality and public transport maps in the submitted LiquorPlan letter, 
which also contains details of any existing licensed premises within 500m of the site. 

 

 

Oblique aerial photo (note: from north) showing the site (identified with red peg) in context of adjoining land 

   

The site - 1/9 Southeast Boulevard Pakenham 3810 (Lot 1 PS815176) and 
adjoining area of common property 

Relevant public services and facilities near site. Note: the photos of Pakenham Station, the bus and the taxi were all 
taken over 1km from the site; however, even in situations where it is unlikely that such services and facilities would be 

of significant relevance to a particular proposal, it is generally better to have them than not. In this case also, the 
proposal relates to an existing approved permit and licensed use, for which no increase in patron capacity is proposed 

    

Existing internal bar/patron, brewing and storage areas Proposed external patron area next to entry 

    

Parking and access area next to front of site Intersection of Southeast Boulevard and 
Commercial Drive next to site 

Typical commercial/industrial sites near site with associated business identification signage 

 

The site a lot and an 
adjoining area of common 
property, which are both 
part of a larger site that 
abuts the south side of 

Southeast Boulevard and 
the east side Commercial 
Drive, in an industrial area 
of Pakenham. Pakenham 
South Employment PSP 
Area along Southeast 

Boulevard 

 

Industrial area 

Pakenham Railway 
Station in this direction 

Industrial area 

Industrial area 
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location:1/9 Southeast Blvd, Pakenham, VIC 3810  
mail: PO Box 36, Pakenham VIC, 3810 

-------------------------------------------------- 

The content of this email is confidential and intended for the recipient specified in message 
only. It is strictly forbidden to share any part of this message with any third party, without a 
written consent of the sender. If you received this message by mistake, please reply to this 
message and follow with its deletion, so that we can ensure such a mistake does not occur in 
the future. 
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Several drawings attached as Annexure “C” clearly show 
fencing. This includes the one below: 

 

As such, the above lease agreement already includes the 
proposed fencing around the outdoor area. However, to make 
this clearer, please see the attached email entitled, “Southeast 
Boulevard Owners Corporation Consent Clarification Email”, 
from Aphrodite Meimaris Senior Owners Corporation Manager. 

The purpose of the above is simply to make it clearer that the 
Owners Corporation has provided its full consent to both the 
proposed ‘Outdoor Area’ and the proposed front and side fence. 

This is obviously NOT the written consent of SouthEast Business 
Park Pty Ltd. However such consent is NOT required in this case, 
as the need for it is NOT triggered by Covenant AM092458F (“the 
Covenant”). 

This is because (as can be seen below) the need for the consent 
of SouthEast Business Park Pty Ltd is ONLY triggered where 
certain things are NOT to be done (ie constructing a fence within 
3m of a road, constructing a fence of non-specified materials or 
constructing a fence on a non-road boundary; and storing 
certain items outside a building), all of which are satisfied and/or 
do not apply in this case). 

As it is not required by the Covenant (which is fully complied 
with without needing any further consent), I hereby request 
that this response be accepted in lieu of the actual written 
consent of SouthEast Business Park Pty Ltd. 

1.4 How the proposed fencing complies with 
requirements in Covenant AM092458F. 

Re fencing, the Covenant contains the following: 
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The proposed fence will NOT be within any Landscape Set-Back 
but will be located more than the minimum distance of 3m from 
either of Southeast Boulevard or Commercial Drive (please refer 
to the attached plan titled, “Southeast Boulevard Application 
Plan D3 RFI Response”, “the amended plan”.  

This is because the outdoor trading area associated with the 
fence, will NOT be located in the Landscape Set-Back (the inner 
edge of which is at least 3m from these roads) but only in the 
hardstand area behind it (this makes sense because there was 
obviously a long-standard design requirement not to locate the 
hardstand area inside the Landscape Set-Back).  

The fence will be a steel picket one (satisfying Section “(k)”) and 
will not be on any side or rear (non-road) boundary (satisfying 
Section “(i)”). 

While it does not relate to fencing, the following section of the 
Covenant will also not be breached: 

 

This is because as the tables and chairs (picnic table-type 
benches) and planter box will not be “goods”, “materials”, 
“containers”, “any other commodities”, “tank”, “plant”, 
“machinery” or “rubbish”, they are not subject to this section. 

To break this down further, I have consulted the Australian 
Concise Oxford Dictionary, 2002 and interpreted each item in an 
industrial context (for example, the word, “plant” being used in 
the sense of machinery used in industrial production, rather 
than a member of the Plant kingdom): 

• Goods. The items are not goods, which are articles of trade 
or personal belongings. 

• Materials. The items are not materials, which are the raw 
ingredients of production. 

• Containers. The items are not containers, which are storage 
vessels. 

• Any other commodities. The items are not commodities, 
which are also materials/raw ingredients. 

• Tank. The items are not tanks, which are larger storage 
vessels. 
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Consultant Town Planner1 
 
Enc 

 
1 I, Matthew Gilbert Gorman, consent to having my personal information (name, phone number, business name, business address, 
email address etc) contained in this document or any other document authored by me as part of an application for a planning permit, 
be made available electronically in accordance with the public availability requirements of the Planning and Environment Act 1987. I 
understand that if I wish to withdraw my consent at any time, I need to notify Council’s Statutory Planning Unit in writing 
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1 Introduction & Scope 

DFC Engineering has been engaged by the client to provide an assessment of the western most car 

parking space at 1/9 Southeast Boulevard in Pakenham to assess for its impact on the proposed 

Outdoor Area as requested by Cardinia Shire Council’s Traffic Engineering Department. 

 

The swept path assessment report reviews the following: 

 

• The existing site layout 

• The proposed sites layout with two separate drawing proposals, Drawing D3 and Drawing D4. 

Works. 

• Swept path assessment of entry and exit into the western most car parking space abutting the 

Outdoor Area for both Drawing D3 and Drawing D4.  

o Appropriateness of the entry and exit from the western most car parking space 

adjacent to the Outdoor Area. 

o 300mm clearance and impact of vehicle movements into and out of western most car 

parking space when factoring in the addition of the Outdoor Area. 
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2 Existing Site Conditions & Layout  

The site is located at 1/9 Southeast Boulevard in Pakenham, where the Smiley Brewing Co is currently 

operating. The existing sites car park possesses a total of 37 on-site car parking spaces, 22 to the east 

of the existing crossover on Southeast Boulevard and the remaining 15 to the west. The subject car 

parking space for the purpose of this report is the western most parking space or the end bay to the 

west. Figure 2.1 shows the site location and the subject parking space highlighted.  

 

 
Figure 2.1: Site Location 
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3 Development Proposal 

The proposed development at 1/9 Southeast Boulevard in Pakenham involves the addition of an 

Outdoor Area to service patrons of the Smiley Brewing Co. This report includes the assessment of two 

revision drawings of the proposed Outdoor Area, Drawing D3 and Drawing D4. As indicated below 

within Figure 3.1 Drawing D3 shows the Outdoor Area with dimensions of 7.5 metres in width and 10 

metres in length within the addition of a planter box at the northeastern corner. Figrue 3.2 highlights 

the Outdoor Area to have a width of 7.5 metres and a revised length of 9 metres with the same 

planter box proposed.  The reduced length is to allow for further room for a reversing vehicle from 

the subject parking space.  

 

 
Figure 3.1: Drawing D3 Layout Plan 

 

 
Figure 3.2: Drawing D4 Layout Plan 
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4 Car Parking Assessment as per Cardinia Shire Council Planning 
Scheme Clause 52.06-9 Design Standard 2 

Parking requirements for new developments are set within Cardinia Shire Council’s Planning Scheme 

Clause 52.06. The purpose of Clause 52.06 is typically to assess that car parking is provided in 

accordance with the State Planning Policy Framework and Local Planning Policy Framework.  For the 

purposes of this report particular emphasis is placed on Clause 52.06-9 which relates to the design of 

accessways and car parking spaces.  

 

The purpose of Clause 52.06-9 is to ensure the development has adequately designed and location of 

car parking and is of a high standard creating a safe environment for users and enables easy efficient 

use.  In this case, Design Standard 2 will be applied and assessed as per Cardinia Shire Council’s 

request. 

 

4.1 Design Standard 2 

 

Design Standard 2 of Clause 52.06-9 relates to the design of car parking spaces, it is noted that the 

proposed development does not involve the addition of new car parking spaces but this report rather 

analyses the movements into and out of existing car parking spaces which are already adequately 

serving their purpose.  

 

Within Design Standard 2 of Clause 52.06-9 Diagram 1 it is noted that a wall, fence, column, tree, tree 

guard or any other structure abutting a car space must not encroach into the area marked “clearance 

required” within Figure 4.1 below. It is also noted that a column, tree or tree guard may project into a 

space if it is within the area marked “tree or column permitted”.  

 

 
Figure 4.1: Diagram 1 Cardinia Shire Clause 52.06-9 Design Standard 2 
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4.2 Swept Path Assessment 

 

Swept path diagrams have been prepared using AutoTrack showing a B99 design vehicle as per 

AS2890.1:2004 and Cardinia Shire Council’s request. The B99 design vehicle is comparable to larger 

vehicles such as SUVs and Utes and this is why it has been requested by Cardinia Shire Council. The 

swept path diagrams prepared show the entry movements in a forward direction as well as the exit 

movements while reversing from the final parking bay adjacent to the proposed Outdoor Area. These 

swept path diagrams are presented in Appendix A for Drawing D3 and Appendix B for Drawing D4. 

 

In preparing and assessing the swept path diagrams the following considerations have been made & 

should be noted: 

 

• The car parking spaces within the car park in question are existing parking spaces which have 

been in operation for more than six years therefore the existing car space is satisfactorily 

accessible both for entry and exit as well as for 300mm clearance. 

 

• Vehicles are expected to park right up to the end of the existing parking spaces such that the 

vehicle overhang or body as well as the 300mm clearance will be encroached.  

 

• Vehicle overhang or body and 300mm clearance zone is expected to and can be allowed to 

encroach over the western side of the parking space as the end of the parking spaces does not 

possess a physical obstruction but rather open space. See Figure 4.2 below.  

 

 
Figure 4.2: Subject Parking Space Layout 

• Vehicle overhang plus 300mm clearance, it is noted that some encroachment of the 300mm 

clearance area from any structure is appropriate. Drivers that may feel uncomfortable with 

any such encroachment can perform additional correctional movements to adequately park 

within the subject car parking space. 
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5 Summary & Conclusions  

The development at 1/9 Southeast Boulevard in Pakenham is proposing the addition of a new 

Outdoor Area to service patrons to the Smiley Brewing Co.  A swept path assessment of the western 

most car parking space (or end space) has been conducted in accordance with the requirements of 

Australian Standard AS2890.1:2004 Parking facilities – Off street parking as well as the Cardinia Shire 

Council Planning Scheme Clause 52.06-9 Design Standard 2. As part of the analysis two drawings have 

been assessed, Drawing D3 and Drawing D4 as supplied by the client. 

 

The analysis conducted within the report concludes the following; 

 

• For both Drawing D3 and D4 the forward entry as well as the reverse movement out of the 

subject parking space is satisfactory to Design Standard 2 of Clause 52.06-9’s 300mm 

clearance requirements as no wall, fence, column, tree, tree guard, parked car or any other 

physical structure abutting the car parking space is encroached. 

 

• For purposes of ease of entry and exit it is preferred that Drawing D4 be applied as it allows 

for slightly more room in the event of driver difficulty in exiting the parking space but also as 

safeguard against the safety of patrons. 

 

• Where required to either straighten up a vehicle entering the subject parking space or to exit 

the parking space in a reversing fashion a driver can sufficiently perform a correctional 

movement where necessary.  

 

• When assessing the swept path movements for impact on the proposed Outdoor Area, 

forward entry movements and a reverse movement out of the space are considered to have 

no detrimental safety impact on either proposed Outdoor Area. 

 

• It is not advised that the subject parking space being accessed in a reversing fashion as this 

will likely require encroachment into the Outdoor Area to satisfactorily perform this 

movement.  

 

• It is not expected that a high degree of risk to safety will be present with the addition of the 

Outdoor Area as there is enough room to perform the necessary movements without 

encroachment but also through noting little to no speed when parking and that drivers as well 

as pedestrian duty of care will be commonplace with such an arrangement.  
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• The car parking spaces within the car park in question are existing parking spaces which have 

been in operation for more than six years therefore the existing car space is satisfactorily 

accessible both for entry and exit. The entrance to the Smiley Brewing Co is in it’s existing 

location and existing condition would serve the same scenario with little to no impact. 

 

The diagrams confirm that both Drawings D3 and D4 show the subject car parking space can be 

adequately accessed in a forward’s direction and exited in a reversing fashion without encroachment 

into the 300mm clearance zone, as per existing condition, and without detrimental safety impact on 

the proposed Outdoor Area. The entry movements in a reversing fashion are not considered 

appropriate if the intention is to keep the Outdoor Area clear as this will require encroachment into 

this area.   

 

Ultimately based upon the swept path assessment conducted using plans supplied by the clients, 

there are no sufficient traffic grounds to warrant refusal of the application at 1/9 Southeast 

Boulevard in Pakenham. 

 

DFC Engineering 
*The recommendations & findings of the above report are based upon the information, requests & plans provided by 

the designer & the client. These should be used as only recommendations to assist in design and are not responsible for 

any on-site incidents or changes. Should alternative assessment be made contrary to this report then the final decisions 

taken are at the discretion & responsibility of the designer and client not with the contents of the report* 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

Appendix A – Swept Path Diagrams 
Drawing D3 

 







 

 

 

 

 

 

 

 

 

 

Appendix B – Swept Path Diagrams 
Drawing D4 
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not propose to include D4 in the application, which should be 
assessed on the basis of D3. 

Please also provide written response regarding: 

1. Whether there is an existing or proposed 
separate footpath for the patrons 
entering or exiting the premises. Council 
holds concerns about the potential safety 
issues derived from patrons’ interaction 
with vehicles near the proposed ‘outdoor 
area’.  

In one of my 5 Nov 24 emails to you, I wrote: 

Re Council’s concerns about the potential safety issues derived from patrons’ 
interaction with vehicles near the proposed ‘outdoor area’, the area immediately 
adjoining the front of 1/9 Southeast Boulevard is a “shared area”, used by both 
cars and pedestrians. This adjoins the existing entry already used by existing 
patrons and staff, which will be the case regardless of the proposal.  

The proposal has been designed to address potential safety issues by: (1) 
separating the outdoor area from the car spaces and adjoining access, with 
adequate turning area; and (2) providing a safety bollard.  

It will in fact have positive safety implications.  

It will keep vehicles out, of and stop vehicles reversing into, what is now simply 
an open handstand area at the front of 1/9 Southeast Boulevard itself (which 
could be an issue if patrons were to congregate in the same area before entering 
or after leaving 1/9 Southeast Boulevard itself). 

Furthermore, the proposed fence will prevent people from “shortcutting” from 
Southeast Boulevard or Commercial Drive across the landscape setback area 
(which occurs at present) to the open handstand area, which will prevent any 
associated potential conflict between vehicles (eg a reversing truck, which did 
not expect there to be pedestrians in that area since it is otherwise surrounded 
by a garden bed) and pedestrians therein. 

2. An updated application form (attached) 
to include part of the common property 
into the ‘Street Address’ Section and ‘The 
Proposal’ Section to clearly reflect the 
proposal. 

Please find attached a completed amendment application form. 

3. If you haven’t already, please provide a 
copy of the written consent from the 
owner as per Section 48 of the Planning 
and Environment Act 1987. 

In one of my 5 Nov 24 emails, I also wrote: 

Re the written consent from the owner as per Section 48 of the Planning and 
Environment Act 1987, for the common property I have provided the [licence] 
agreement from the owners’ corporation. I have not provided the written 
consent of the owner of 1/9 Southeast Boulevard but now attach an email 
confirming that Section 48(1)(b) would be met. 

The email is one that was sent to the owner’s agent, informing 
him that the application was about to be lodged. 

I note that Section 48 requires either the written consent of the 
landowner OR (not both) a declaration that the owner has been 
notified of a planning application (which has been done via the 
amended completed amendment application form, and is 
understood to have been done – though the summary of the 
online application does not say as much – in the online 
application process). 

Even if this were not the case, while it relates specifically to the 
common property, the submitted licence agreement includes 
the signature of the owner of 1/9 Southeast Boulevard, Andrew 
Whately (of “A & N Whateley Enterprises Pty Ltd, which is the 
owner listed on title). I have included the relevant detail below. 


















