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Deed of Agreement

Under s173 of the 

Cardinia Shire Council

and

BNG (Pakenham) Pty Ltd (ACN 640125686)

Ref: DV:NB:1050250
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Deed of Agreement 

Date  

Parties Cardinia Shire Council 

of 20 Siding Avenue, Officer 3809 

(Council) 

 BNG (PAKENHAM) PTY LTD (ACN 640125686) 

of Level 5, 991 Whitehorse Road, Box Hill  VIC  3128 

(Owner) 

  

Recitals A. Council is the Responsible Authority pursuant to the Act for the 
administration and enforcement of the Planning Scheme, which 
applies to the Subject Land. 

B. The Owner is or is entitled to be the registered proprietor of the 
Subject Land, which is the land over which this Agreement is 
intended to be registered. 

C. On 19 December 2017 Council issued Planning Permit No. 
T160690 (Planning Permit), which allows for the subdivision of 
the Subject Land, associated works, fencing, removal of native 
vegetation and altering access to a road in a Road Zone 
Category 1, generally in accordance with the approved plans. 

D. On 9 June 2021 Council amended the Planning Permit 
(T160690-2) (Amended Planning Permit). 

E. Condition 41 of the Amended Planning Permit provides that: 

Prior to the issuing of a Statement of Compliance for each stage, 
the owner must enter into an agreement pursuant to Section 173 
of the Planning and Environment Act 1987 to provide for the 
following: 

a) A plan of subdivision to show the location and 
dimensions of the plantation reserve as well as the 
building envelopes. 

b) A requirement that each land owner must maintain the 

06/10/2023
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separate maintenance/weed control schedule is 
required. 

c) A requirement that any fencing within the plantation 
reserve must be wire or similar material to the 
satisfaction of the Responsible Authority. 

d) A requirement that each lot affected by the plantation 
reserve must comply with the relevant Building Design 
Guidelines registered on title. 

F. The Parties have agreed to enter into this Agreement: 

(a) to give effect to the requirements of the Amended 
Planning Permit; 

(b) that the Building Envelopes referred to in this Agreement 
relate only to the building envelopes for the lots abutting 
the plantation reserve on the eastern boundary of the 
Subject Land; and 

(c) to achieve and advance the objectives of planning in 
Victoria and the objectives of the Planning Scheme in 
respect of the Subject Land. 

  

This deed witnesses that in consideration of, among other things, the mutual promises 
contained in this deed the parties agree as follows: 

1. Definitions and interpretation clauses 

1.1 Definitions 

In this deed the following definitions apply: 

Act means the Planning and Environment Act 1987 (Vic). 

Agreement means this Deed of Agreement and any Agreement executed by 
the Parties expressed to be supplemental to this Agreement. 

Building Design 
Guidelines 

means the Building Design Guidelines required by conditions 6 
and 7 of the Planning Permit. 
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Building 
Envelopes 

means the building envelopes for the lots abutting the plantation 
reserve on the eastern boundary of the Subject Land.  

Building Envelope 
Plan 

means the plan showing the location and dimensions of the 
Building Envelopes attached at Schedule 1. 

Business Day means a day that is not a Saturday, Sunday or public holiday in 
Melbourne. 

Claim means any claim, action, proceeding or demand made against 
the person concerned, however it arises and whether it is present 
or future, fixed or unascertained, actual or contingent. 

Council means Cardinia Shire Council in its capacity as responsible 
authority. 

Development means the buildings and works authorised under the Planning 
Permit. 

Endorsed Plans means the plans and/or other documents that are endorsed 
pursuant to the Planning Permit from time to time. 

Loss means any loss, damage, cost, expense or liability incurred by 
the person concerned, however it arises and whether it is present 
or future, fixed or unascertained, actual or contingent. 

Owner means the person or persons registered or entitled from time to 
time to be registered by the Registrar of Titles as proprietor or 
proprietors of an estate in fee simple in the Subject Land or any 
part of it and includes a Mortgagee-in-possession.   

Party or Parties means the Owner and Council under this Agreement as 
appropriate. 

Planning Permit means Planning Permit No. T160690 issued by Council on 19 
December 2017 referred to in Background C of this Agreement, 
and as amended from time to time (currently T160690-2 issued 
on 9 June 2021) and including any Endorsed Plans. 
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Planning Scheme means the Cardinia Planning Scheme and any other Planning 
Scheme which applies to the Subject Land. 

Plantation 
Reserve 

means the area marked 'plantation reserve' forming part of the 
Subject Land as detailed in the Building Envelope Plan.  

Subject Land means Volume 12330 Folio 801 (Lot 3 on Plan of Subdivision 
6710) and Volume 12330 Folio 800 (Lot 2 on Plan of Subdivision 
86652). Any reference to the Subject Land in this Agreement 
includes any lot created by the subdivision of the Subject Land or 
any part of it. 

VCAT means the Victorian Civil and Administrative Tribunal. 

Vegetation Plan means the vegetation plan  attached at Schedule 2.. 

1.2 Interpretation 

(a) In this document, unless the context otherwise requires: 

(i) The singular includes the plural and vice versa. 

(ii) A reference to a gender includes a reference to each other gender. 

(iii) A reference to a person includes a reference to a firm, corporation or 
 

(iv) If a Party consists of more than one person this Agreement binds them 
jointly and each of them severally. 

(v) A term used in this Agreement has its ordinary meaning unless that 
term is defined in this Agreement.  If a term is not defined in this 
Agreement and it is defined in the Act it has the meaning as defined in 
the Act. 

(vi) A reference to an Act, Regulation or the Planning Scheme includes any 
Acts, Regulations or amendments amending, consolidating or replacing 
the Act, Regulation or Planning Scheme. 

(vii) The introductory clauses to this Agreement are and will be deemed to 
form part of this Agreement. 

(viii) Headings are for guidance only and do not affect the interpretation of 
this Agreement. 
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(b) The obligations of the Owner under this Agreement, will take effect as separate 
and several covenants which are annexed to and run at law and equity with the 
Subject Land; and  

(i) bind the Owner, its successors, transferees and permitted assigns, the 
registered proprietor or proprietors for the time being of the Subject 
Land; and 

(ii) if the Subject Land is subdivided further, this Agreement must be read 
and applied so that each subsequent Owner of a lot is only responsible 

 

2. Owner's obligations 

2.1 Plans showing the location of the Plantation Reserve and the Building 
Envelopes 

The Owner covenants and agrees that the Building Envelope Plan shows the location 
and dimensions of the Plantation Reserve, as well as, the relevant Building Envelopes. 

2.2 Maintenance of the Plantation Reserve 

The Owner covenants and agrees that it will maintain the plantation reserve:  

(a) in perpetuity;  

(b) at the its own cost; and 

(c) in accordance with the Vegetation Plan. 

2.3 Fencing within the Plantation Reserve 

The Owner covenants and agrees to construct all fencing within the Plantation Reserve 
of wire or similar material to the satisfaction of the Responsible Authority. 

2.4 Building Design Guidelines 

The Owner covenants and agrees that the construction of buildings on each lot affected 
by the Plantation Reserve must comply with the Building Design Guidelines. 

3. Further obligations 

3.1 Notice and registration 

The Owner will bring this Agreement to the notice of all prospective purchasers, 
Mortgagees, lessees, charges, transferees and assigns of the Subject Land. 
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3.2 Giving effect to this Agreement 

The Owner will do all things necessary to give effect to this Agreement, including 
executing any further documents and will comply with its obligations under this 
Agreement. 

3.3 Recording by Registrar of Titles 

The Owner will consent to Council making application to the Registrar of Titles to make 
a recording of this Agreement in the Register on the Certificate of Title of the Subject 
Land in accordance with s181 of the Act and do all things necessary to enable Council 
to do so including signing any further agreement, acknowledgement or document or 
procuring the consent to this Agreement of any Mortgagee or caveator to enable the 
recording to be made in the Register under that section. 

3.4  

(a) 
expenses (including legal expenses) of and incidental to the preparation, 
drafting, finalisation, engrossment, execution, registration and enforcement of 
this Agreement which are and until paid will remain a debt due to Council by the 
Owner. 

(b) If in dispute, Council may have the costs assessed by the Law Institute of 
Victoria Costing Service and the Parties will be bound by any assessment, and 
the cost of any assessment will be paid equally by the Parties. 

3.5 Mortgagee to be Bound 

The Owner covenants to obtain the consent of any Mortgagee to be bound by the 
covenants in this Agreement if the Mortgagee becomes Mortgagee in possession of the 
Subject Land.  

3.6 Covenants run with the Subject Land 

The Owner's obligation in this Agreement are intended to take effect as covenants 
which shall be annexed to and run at law and in equity with the Subject Land and every 
part of it, and bind the Owner and its successors, assignees and transferees, the 
registered proprietor or proprietors for the time being of the Subject Land and every part 
of the Subject Land.  

4. Agreement under Section 173 of the Act 

Council and the Owner agree without limiting or restricting their respective powers to 
enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to section 173 of the Act. 

DocuSign Envelope ID: C9ACCBAF-95B9-4B51-A921-A708D8E31875

A
X
3
8
5
7
6
9
J

Delivered by LANDATA®, timestamp 25/01/2025 10:27   Page 8 of 17



 

 

 

Deed of Agreement 

 

Page 7 

Doc ID 1115801193/v1 

5.  

Without limiting the operation or effect which this Agreement has, the Owner warrants 
that apart from the Owner and any other person which has consented in writing to this 
Agreement, no other person has any interest, either legal or equitable, in the Subject 
Land which may be affected by this Agreement. 

6. Successors in title 

6.1 Successors in title 

Without limiting the operation or effect which this Agreement has, the Owner must 
ensure that until such time as a memorandum of this Agreement is registered on the 
title to the Subject Land, successors in title shall be required to: 

(a) give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

(b) execute a deed agreeing to be bound by the terms of this Agreement. 

7. Notices 

7.1 Service 

A notice or other communication required or permitted to be served by a Party on 
another Party must be in writing and may be served: 

(a) by delivering it personally to that Party; 

(b) by sending it by prepaid post addressed to that Party at the address set out in 
this Agreement or subsequently notified to each Party from time to time; or 

(c) by sending it by electronic mail to that Party using the email address set out in 
this Agreement or subsequently notified to each Party from time to time. 

7.2 Time of service 

A notice or other communication is deemed served: 

(a) if delivered, on the following business day; 

(b) if posted, on the expiration of two business days after the date of posting; or 

(c) if emailed, when the electronic communication becomes capable of being 
retrieved by the addressee at an electronic address designated by the 
addressee. 
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8. Miscellaneous 

8.1 Commencement of Agreement 

Unless otherwise provided in this Agreement, this Agreement commences from the date 
of this Agreement. 

8.2 Default 

(a) If the Owner fails to comply with the provisions of this Agreement, Council may 
serve a notice on the Owner specifying the works, matters and things in respect 
of which the Owner is in default.   

(b) If the alleged default continues for 30 days after the service of such notice, 
Council may, by its officers, employees, agents and contractors, enter the 
Subject Land and ensure that the works, matters and things are carried out. 

(c) The costs incurred by the Council in undertaking the works as a result of the 
Owner's default will be payable by the Owner. 

8.3 Ending of Agreement 

This Agreement ends:  

(a) on the date that the Council confirms in writing that this Agreement can be 
ended; or 

(b) otherwise in accordance with the Act. 

8.4 Application to Registrar 

As soon as reasonably practicable after the Agreement has ended, Council will, at the 
request and at the cost of the Owner make application to the Registrar of Titles under 
s183(2) of the Act to cancel the recording of this Agreement on the register. 

8.5  

It is acknowledged and agreed that this Agreement does not fetter or restrict the power 
or discretion of Council to make any decision or impose any requirements or conditions 
in connection with the granting of any planning approval or certification of any plans of 
subdivision applicable to the Subject Land or relating to any use or development of the 
Subject Land. 

8.6 No waiver 

Any time or other indulgence granted by Council to the Owner or any variation of the 
terms and conditions of this Agreement or any judgment or order obtained by Council 
against the Owner will not in any way amount to a waiver of any of the rights or 
remedies of Council in relation to the terms of this Agreement. 
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8.7 Severability 

(a) If a court, arbitrator, tribunal or other competent authority determines that a 
word, phrase, sentence, paragraph or clause of this Agreement is 
unenforceable, illegal or void then it must be severed and the other provisions 
of this Agreement will remain operative. 

(b) Clause 8.7(a) will not apply if to do so will materially affect the commercial 
arrangement formed by this Agreement. 

8.8 Proper law 

This Agreement is governed by and the Owner submits to the laws of the State of 
Victoria. 

8.9 Counterparts  

This Agreement may be executed in counterparts, and is binding on the parties upon 
the counterparts being exchanged. A copy of the original executed counterpart sent by 
email is to be treated as an original counterpart for all intents and purposes. 
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Schedule 1  

Building Envelope Plan 
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Schedule 2  

Vegetation Plan 
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